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HEN your firſt Inquiry came out, 
\ y I fat down to read it with that Re- 
| ſpect which was due to the Station 
of the ſuppoſed Author. And tho' I muſt own, 
I had no great opinion of your Talents as a Rea- 
loner, yet 1 expected, that your Induſtry, and 
Opportunities of getting Information, would, 
at leaſt, have ſupplied me with Plenty of 
Hints and Circumſtances, ' which I might 
have laid together, in order. to form my 
Judgment upon a Point of ſo much Im- 
portance to the Univerſity, | 
But I ſoon found myſelf diſappointed in 
my moſt moderate Expectations. You kept 
yourſelf cloſe to the Letter of our Statutes ; 
which, I thought, was a wrong Courſe to- 
wards ſettling the Diſpute, For I long ſince 
obſerved, that the Statutes of the Univerſity, 
tho' they gave ſeveral Directions about the 
Practice, yet were quite filent about the 
Right of Appealing, And 1 ſaw nothing in 
your whole Pamphlet, which could perſuade 
A 2 me 
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me to think that my Obſervation was ill- 
grounded. You did not ſatisfy me; either 
that we had not this Right in Cauſes of Cor- 
rection and Diſcipline, or how we became 
poſſeſſed of it in civi/ Cauſes. - 

A little Time after, you know, another 
Pamphlet was publiſhed, upon the ſame Sub- 
jet, intitled, The Opinion of an eminent 
Lawyer, &c. As common Rumour had 
whiſpered the Name of this eminent Law- 
yer, I bought his Opinion with great Eager- 
neſs, preſuming, that his Authority, what- 
ever Side of the Queſtion he took, muſt at 
once put an End to all Controverſy, to all 
Feuds and Animolities amongſt us. Here 1 
ſaw a Lawyer, who is ſuperior to all the Praiſe 
which you or I can beſtow, declaring him- 
{elf fully and deciſively for the Right of ap- 


pealing from the Vice-chancellor to the Uni- 


verſity, in all Cauſes of Correction and Dij- 
cipline, as well as in civil Cauſes where tuo 
Parties are litigant. The Editor of this 
Opinion, as if he had foreſeen your Unwil- 
lingneſs to ſubmit to any ſingle Authority, 
produced to you the concurring Opinion of 
the late Dr. Andrews, That great Civilian 
had declared, on the Caſe of Mr, Campbell 


ſenior Regent of the Univerſity, whom a 
| Vice- 


| 
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Vice-chancellor had moſt arbitrarily ſuſpend- 
ed from his Degrees for ſtopping Graces in 
the Caput, that Appeals lay in all Caſes, 
« where any Party may be aggrieved, except 
«« where they are expreſſly prohibited; and 
« that thoſe Laws which reſtrain Appeals are 
« termed odigſæ, and muſt be interpreted in 
« the ſtricteſt Senſe.” 

Although I could not dare to withſtand 
the unexceptionable Authority of thoſe two 
eminent Men, yet my Underſtanding would 
ſtill have wanted ſome further Conviction ; 
had not Dr, Andrews declared, that the Ca- 
non and Civil Laws prevail in the Univerſity ; 
had not Sir Philip York declared, that the 
Proceeding of the Vice-Chancellor's Court is 
according to the Canon and Civil Laws (a). 
And it is allowed on all hands, it is allowed 
even by you, Sir, that © Appeals are always 
t admitted in thoſe Courts, where the Civil 
« and Eccleſiaſtical Laws are of Force; 
“ where Penance, Suſpenſion, Deprivation, 
or any Cenſure is inflifted as the Puniſh- 
% ment of a Fault (.“ I could now give 
a Reaſon, why no Statute of the Univerſity 


{a) See Dr. Bentley; Caſe, in Raymond's Reports, p. 1344. 
(65) Inquiry, p. 26. : 
A 3 had 


ad expreſsly granted the Right of Appeal- 
ing in any Caſe; why the Univerſity in their / 
ancient Diſputes about this Right, did not 5 
refer to their particular By-laws or Statutes 1 
for a Determination, but to the general cuſ- ; 
tomary Laws of the Place, the Jus canoni- 
cum et civile (c), 
As I think it the Duty of every Man in 
lf every Station to make himſelf acquainted, as 
lf far as he has Opportunities, with the Hi- 
ſtory, and Conſtitution of the Government 
under which he lives; I held myſelf ex- 
tremely obliged to the Editor of the Opinion 
of an eminent Lawyer, for his learned and 
accurate, tho' ert hiſtorical Account of the 
Juriſdiction of the Univerſity. I could not 
however forbear blaming him for not direct- 
ing his Readers to the Places where thoſe Au- 
thorities were to be found, by which he ſup- 
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e De Appellaticnibus a Delegatis. 
In Dei nomine, Amen. Nos D. Buckmaiſter, Inceptor Da- 
kyns, Mri. Myddlyton, Longforth, & Pomell, auctoritate nobis 
commiſſa, decernimus ac pro firma Sententia deter minamus, 
quod lie eat unicuique in ſui cauſa appellare a Judicibus De- 
} legatis per Univerſitatem ad eandem Univerſitatem, modo id 
7 flat juxta Juris exigentiam, hoc eſt, fi antea ab eodem ſecun- 
da vice in eadem cauſa appellatum non fuerit. Quod ſi antea 
bis appellaverit, neatiquam tertio appellare licebit, quum id 
prorſus ſit vetitum tam fer Jus civile quam canonicum. Lib. 
Proc. Jun. fol, 132:— This Determination of Delegates was 
given : bout the Year 1537. | 


ported 
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ported his Narrative, But having heard tha 


Mr. Hare, who lived in the Time of Q. 
Elizabeth, had made a large and valuable Col- 
lection of our Charters, Grants, Privileges, 
Sc. I got his Books into my Hands, and by 
the Help of the Author's Dates eaſily diſco- 
vered thoſe Epiſcopal Reſcripts and other 
Papers, upon which be placed his Vindex et 
Patrona libertatis, his Idol of an Appeal to 
the Univerſity (d): And, I confeſs, this Idol 
looked with ſo benign and favourable an A- 
ſpe& on the Univerſity, that I could almoſt 
warſhip it myſelf :: I ſhould certainly oppoſe 
the irreligious Fury of any-raſh Zealot, who 
ſhould attempt 70 kick it dun, either with 
his own profane Foot, or, as you more ele- 
gantly expreſs yourſelf, by the very Steps 
which he took to compleat it ſe). 

Aſter this Pamphlet of your Adverſary had 
been read and approved for near twelve 
Months, you had the Hardineſs publickly to 
oppoſe all his Authorities and all his Argu- 
ments; you. pretended even to laugh at his 
ſevere Animadverfions on the idle Reaſonings 
and overbearing Airs of your firſt Performance. 
Indeed he ſhewed you little Mercy : Lefs 


(4) Furth. Inq. p. 15. (e bid. 
A 4 than 


181 
than I could have wiſhed; but full as much 
as you deſerved; | 
This your Further ey is the Occa- 
fion of my Letter to you : In which I ſhall 
paſs over the Wit and Raillery, and ſmart 
Retorts with which your Book is abundant- 


ly ſtored; and confine' my Remarks to 


the more grave and ferious Parts of it, your 
Arguments and Objections; which I ſhall 
ſhew to be no better than confident Aſſer- 
tions without Proof, or random Gueſſes, or 
barefaced Miſtakes. 

That we may underſtand one another the 
better; as-we go along, let us fix, what are 
the principal Queſtions in which we agree, 
and about which we differ. 


You are pleaſed to allow, that the Vice- 


chancellor is accountable for the Exerciſe of 


his Authority in Matters of Diſcipline, 


ſomewhere (7). So far we are agreed. 
Indeed I have heard but of one Wretch, 


who has the Shameleſſneſs to profeſs himſelf 


an Enemy to Appeals in general, The ma- 
terial Point, about which we differ, is, that 
you would have the Vicechancellor account- 
able either to he King in Council (g), or, 


(/) Furth. Inq. p. 48. note x. 
(8) Inqu, p. +4 and Furth. Ing. p. 74. 


ſup- 
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ſuppoſing him empowered to inflict Eccle- 
fiaſtical Cenſures, as he moſt certainly is, to 


the King in his Court of Chancery (b): 


Whereas we would have Appeals lie from 
the Vicechancellor to the Univerſity ; ad 
Corpus Univer ſitatis, id eſt, ad cetum Re- 
gentium & non Regentium (i). | 

Before we enter upon our Argument, let 
me make one preparatory Reflection; and it 
is a Reflection of no ſmall Moment, 


We would have Grievances redreſſed 


among ourſelves, within a ſhort Time, with- 
out any Diſturbance, and at a ſmall Expence : 
You would have every Complaint againſt a 
Vicechancellor proſecuted with the unavoid- 


able Delays, Fatigue, and intolerable | 


Charges of a Trial before the King in 
Council, or in his Court of Chancery, I 


60) Furth. Inq. p. 60. note i. 

(i) Theſe Words are taken from the Charter Ann. 2 Jac. i. 
in which he orders that an Appeal ſhould lie from the Vice - 
chancellor, where he acts as Viſitor of thoſe Colleges which 


have no ſpecial Viſitor appointed by their local Statutes, to the | 


Univerſity, ad Corpus Univerſitatis, id eſt, ad cetum Regentium 


& non Regentium, prout in aliis caſibus Appellationum antehec | 
Now it is worth obſerving, that 
Appeals lie in Matters of Correction and Diſcipline, from a Ma- 
ſter of a College to the Viſitor, and conſequently by this Char- 
ter of Jac. i. from the Vicechancellor to the Univerſity, Anda a 
Viſitor too is generally looked upon as an abſolute uncontroul-/ 


vſitatum et conſuetum fuit. 


able Judge, 
call 


L 


4 


f 


g 


10 | 
call theſe Charges intolerable, becanſe they | 
neceſſarily amount to more than moſt Fel- 
1 lows of Colleges are able to defray, even if 
[| they converted the Furniture of their Cham- 
1 bers and their Books into Money; even if 
|; they could {ell the Fee-ſimple of their Fel- 
[ lowſhips. Do not drive us into ſuch Ex- 1 
tremities. Do not labour to interrupt the 
learned Leiſure, and ruin the little Fortunes 
of the Scholars of Cambridge, Catch Pity I 
from the Breaſts of Kings. Conſider the ex- 3 
emplary Tenderneſs of our Royal Benefac- 
tors, Why did they indulge the Univerſity 
with ſuch extraordinary Privileges and Im- 
munities! Why did they extend its Juriſ- 
diction to ſuch ample Meaſures, and forbid 
all other Courts to intermeddle in their Af- 
fairs, but, to uſe their own Words, pro ſal- 
vatione Privilegiorum fuorum et quiete Uni- 
verſitatis ad finalem Effettum quod Scho- 
lares Univerſilatis Studio et Diſcipline ibi- 
dem vacare valeant quietius in futuro (/) 
pio et quieto ſtudigſorum voto ac Tranquilli- 
tati conſulentes (m) ut et in abundantia li- 
bentius, et in tranquillitate ſecurius in Studiis 
deſudarent : quia, ut recte dictum eſt, baud 


8 " — Ga 
4 er eo 


{]) Charter, 7 Rich. ii. 
() Charter, 5 liz. 


facile 


[1] 
facile emergunt, quorum Virtutibus obtat Res 
anguſia domi (n). You, who are ſo forward 
to remind Men of their Obligations, that 
you preſs their Conſciences with Oaths which 
they never took (o), remember your matricu- 
lation Oath ; and be a little more tender of 
the Privileges and approved Cuſtoms of the 
Univerſity of Cambridge. 

But we ſolicit no Favours ; we aſk only as 
Men and Scholars, the free Enjoyment of 
our juſt Right, a Right eſſential to our Con- 
ſtitution. And that this Right of Appealing 
from the Vicechancellor to the Univerſity in 
Matters of Diſcipline is eſſential to the Con- 
ſtitution of the Univerſity, your Adverſary 
hath proved beyond all Power of reaſonable 
Contradiction. 

TJ ſhall now conſider your Objedtions as 
far as Method will permit me, according to 
the Order in which you have ranged them, 

Your firſt Attack is made upon the bart 
hiftorical Account, &c. The Author had 
informed you, that © the Univerſity of Cam- 
« bridge was poſſeſſed of a Juriſdiction over 


(n) Chart, 2 Jac. i. | 

(0) The Further Inquiry, p. 53. and 54. to!d his Adver- 
ſary, that he had ſevern to pay Honour and Neſped to the Head; 
of Colleges, as the Chancellar's Repreſentatives by Statute. 


de its 


12 
« its own Members as Clerici, many Years 
4 before any was granted to it by Charter 


« from the Crown.” To this you anſwer 


by telling a Story, that the ancient Charters 
« and Records of the Univerſity were burnt 
&« by the Townſmen in a Riot, in the Time of 
« Richard the Second; and very logically 
infer from hence, that © the Juriſdiction 
granted by our preſent Charters, is very far 
t from being the firſt we derived from the 
« Crown (p).“ It is not eaſy to explain what 
you would mean by this curious Paſſage. 
You cannot ſeriouſly mean that all the Char- 
ters which were granted by the Crown be- 
fore this unfortunate Riot, are no where ex- 
tant. Why, Sir, they are extant in the fame 
Place where our preſent Charters are, among 
the Records in the Tower of London; and 
Mr. Hare has tranſcribed them all into his 
Books, There you may ſee Charters and 


Grants of Ed. III. Ed. II. Ed. I. and Hen. III. 
Nay, in Hare Collection, you may ſee the 


Charters of King Cadwallader, and that re- 
nowned Prince Arthur, and the pretty Tale 
of Gurguntius, copied, not indeed from the 
Records in the Tower of London, but from 


C) Furth. Inqu. p. 5. note, 
tbe 
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the black Book of the Untverfity. And you 
' may ſee a moſt excellent Uſe made of this 
"venerable hack Book, in Dr. Caiuss Hiſtory 
5 of the Antiquity of the Univerſity of Cam- 
bridge (9). Nor can you mean to inſinuate, 
f that the Univerſity had any Cognizance of 
4 Civil Cauſes before the Time fixed afterwards 


| by your Adverſary. For the Original of the 
N Univerſity's firſt Petition for civil Jurifdiftion, 
and the firſt Grant of it from the Crown, is * 
likewiſe preſerved in the Tower of London. 
Perhaps I have been hunting all this while 
after a Meaning where none was intended. 
But you are reſolved to give no Quarter to 
a Man, who has dared to differ in Opinion 
from you. You will not ſuffer him ſo much 


) Leſt this Further Inquirer ſhould begin to apprehend, 
that no Charters at all were burnt, I will inform him; what 
they were. By the Proceſs in Parliament againſt the Town(- 
men, Am. 5 R. ii. it appears that no other Charters were 
burnt, but thoſe-which the King then upon the Throne had 
granted to the Univerſity. The Article exhibited upon this 
Head is as follows : Item Major, Baillivi, Burgeriſes, et Com- 
munitas ſupradict. per minacias mortis coegerunt prædictos Ma- 
giltros et Scholares eis liberare et tradere Cartas aliaſque lite- 
ras patentes et privilegia ſub Sigillo Regis gui nunc eff conſig- 
nata, ac dictæ Univerſati conceſſa. 2uanCartas, privilegia, 
et literas patentes dicti Major, Baillivi, Burgenſes, et Com- 
munitas in Foro dictæ villæ violenter cremaverunt. Hare, 
vol. 1. p. 196. Ex Turr. Londin. And this Loſs that ſame 
King amply ſupplied by Charter, Ann. 7 of his Reign. Nay, 
Copies of thoſe very Charters which were burnt, were taken 
þy Hare, ex Rotulo Cartarum in Turre Lendinen ff. 


as 
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as modeſtly to conjecture, that this Juriſdic- 
tion, being Ecclefiaſtical, ſeems to have been 
originally derived from the Biſhop of the Di- 
oceſe, No! you reply, This Furiſdifion 
muſt have derived from the Crown, becauſe 
the Univerfity of Cambridge rs of Royal Foun- 
dation, and, as fuch, claimed ſo long ago as 
1361, for a Petition then preſented in behalf 
of the Untver ſity to the King in Parliament, 
recites, cum dicta Uni verſitas Cantabrigiæ fit 


ex ordinatione et fundatione illuſtrium pro- 


genitorum veſtrorum (r). You ſhould have 
told your Readers, Sir, where they might 
find this wonderful Petition which ſupports 


your wonderful Argument; and then you 


ſhould have ſhewed what Authority the Pe- 


titioners had for reciting thoſe Words. You 


would have eaſed me of much fruitleſs Trou- 
ble; for I have made diligent Search after it 
to no. Purpoſe. Tho' I believe, that I 
have diſcovered the Cabinet in which you 
met with a Chip of this ineſtimable Jewel. 
If I am miſtaken, the Miſtake lies plainly at 
your Door. In the 33d Vol. of Mr. Baker's 
MSS.in the Univerſity Library, is a Copy of 
Letters to and from Archbiſhop Laud con- 


(r) Furth. Inqu p. 6, 
cerning 


[ 15) 
cerning his Power of Viſitation, with a Brief 
of Reaſons wherefore the Univerſity is exempt 
from Archiepiſcopal Vifitation, Theſe Pa- 
pers you have ſeen, for you quote them (5), 
And in theſe Papers it is ſet forth, that in 
the Time of the Riots in Cambridge, in the 
Reign of R. II, the Petitioners for the Uni- 
verſity: uſed theſe Words, Cum dicta Univer- 
ſitas fit ex ordinatione illuſtrium progenito- 
rum veſtrorum. The Words ex fundatione 
are not there. And you need not be inform- 
ed of Mr. Baler Character as an accurate 
Tranſcriber. 5 | 
Although it be Matter of Gent and 

Curioſity, rather than of real Ule;,to trace this 
Seat of Arts and Sciences up to its remote and 
abſtruſe, Origin; yet a Hint or two, pointing 
what i it once was, may ſerve to improve your 
Conceptions of what it now is. For Com- 
pariſons and Contraſts oftentimes adorn as 
well as explain. Thoſe, who have taken 
all their Ideas of the Univerſity of Cam- 

bridge, from the illuſtrious Figure which 
it makes with a Burleigh or a Duke of Neu- 
caſtle at its Head, may be ſurprized to hear, 


(*) Furth. Inqu. p. 12. note w. | 
] that 
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chat its Birth was mean and obſcure. Vet it 
was derived perhaps from ſome poor dirty 
Monk, ſent hither from a neighbouring Con- 
vent to teach Children the Elements of Lan- 
guage, under a Licence from the Biſhop of 
the Dioceſe. For all the little Learning of this 
Kingdom was once engroſſed by Monks. 
From the Encouragement which this Fonnd- 
er of the Univer fity received, other Mafters in 
other Faculties at different Times came and 
ſet up Schools in the Town. Theſe Maſters 

were therefore afterward called Magiſtri Re- 
gentes in Scholis (t); and thoſe who taught in 
different Faculties were diſtinguiſhed from one 
another by the Titles of Magiftri regentes 
in Grammatica, in Theologia, &c. (u). When 
the Place had gotten ſome Fame, many Stu- 
dents reforted to it, for the Benefit of Leatn- 
ing; till they grew ſo numerous, that the 
Schoolmaſters, who could reward and puniſh 
only their own Scholars, found it convenient, 
with the Approbation of the Biſhop, to unite 
themſelves into a Society with one Perſon at 
their Head, This their chief Magiſtrate 
they elected out of their own Number, and 


(:) See Clement. De Magiſtris & ze cap. inter. 
{«) See Statuta vetera —— 1 * 
delegated 


17. 

delegated to him an Authority over all the 
Scholars, reſerving to themſelves the ſupreme 
Power of controuling his Acts in a general 
Aſſembly. The Biſhop, whole Concurrence 
was neceſſary to give a Sanction and Validi- 
ty to all they did, confirmed this Perſon in 
his Office under the Title of Chancellor, and 
inveſted him with Ecclefiaſtical Juriſdiction; 
whereby he might be enabled the more ef- 

fectually to chaſtiſe and correct Offenders. 
Some Parts of this ſummary Account of the 
Riſe and Settlement of the Univerlity may 
depend on probable Conjecture only, and 
are incapable perhaps of direct Proof ; yet the 
more material Parts of it will receive certain 
Confirmation from the Teſtimonics I ſhall 
pretently produce from the Records of the Bi- 
ſhops of Ay: Recon:mending in the mean 
Time one Circumttance to your Co nſidera- 
tion which gives Credit to the whole. The 
firſt authentic Inſtrument we have of any 
Royal Favour conferred on the Univerſity of 
Cambridge, is a Letter of Hen, III. to the 
Sheriff of the County, It begins thus: Rex 
« Vicecomiti Cantebrigiæ ſalutem. Scias, quod 
cum in Fla noſtra (not as the Style ran in 
„ Aftertimes, in Academia noſtid Cantebri- 
6 giæ, ubi convenerit multitudo ſtudentium, 
3 | « plures 


[ 13 } 8 
e plures ſint Clerici rebelles et incorrigibiles, 
„qui cum delinquunt, a Cancellario et Magi- 
e {tris ſe corripi nolunt et caſtigari; et plures 
* malefactores, inter quos quidam ſunt ſub 
t ſpecie clericali, mentientes ſe eſſe quod non 
« ſunt, a Cancellario et Magiſtris Scholarum, 
cum delinquunt, juxta morem Scholarium 
« ſe juſticiart non permittunt. Pro eorum 
« audacia coercenda et Studentium tranquil- 
* litate proſpicienda — The King then pro- 
* ceeds commanding the Sheriff either to 
t commit ſuch Rebels to Priſon, or to drive 
e them out of the Town, He was not how 
© ever to inflict theſe Puniſhments, but a4 
«. mandatum Efpiſcopi Elienſis: And the 
Chancellor and Maſters were firſt to'notify 
“ the Offenders to the Biſhop, The King at 
te the fame time ſent a Letter to the ſame 
% Purpoſe to the Biſhop of Ely (x).“ 
It is an abſurdity, you ſay, not to be paral- 
leled, that the Crown ſhould found a Body 
corporate, conſiſting of a Head and ſubordinate 
Members (y), and yet neither preſcribe Rules 
for the Government of it, nor authorize it to 


(x) Hare, vol. i. p. 13, and 14. Ex Retule elauſ. de Ann, 15 
Hen. ili, in dorſ. In Turr. Londia. 

) The Further Inquirer aſſures us, (p. 6. note J.) upon the 
Authority of Speigel and Calvin, that Univerſities, non membris 
„lum, (ed et capite conſtant. And he intimates, chat the Body po- 


Pre- 


i 
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preſcribe Rules for itſelf (2). We have con- 
ſidered your Proof of the Univerſity being of 
Royal Foundation; we ſhall now ſee who had 
the original Ordination of it; who preſerib- 
ed Rules for the Government of it, and au- 
thorized it to preſcribe Rules for itſelf. For 
you proceed to take notice of thoſe Epiſco- 
pal Reſcripts which the Editor of the Opi- 
nion had introduced to your Acquaintance. 
But you have either groſſly miſunderſtood, or 
ſhamefully miſrepreſented them. If you 


will give yourſelf the Trouble of peruſing 
them again, you will find the following Ex- 


tracts out of them to be fairly drawn. 
By the Reſcript of Hugo Balſam, dated. 
1264, it appears, that Appeals lay from the 


Chancellor to the Univerſity, without the leaſt 


Limitation or Reſtriction; without the leaſt 
Diſtinction, which you make; betwixt Mat- 
ters of Academical Diſcipline, and Matters * 
Eccleſiaſtical Nature only (a). 


litict of the Univerſity of Cambridge, was finiſhed at 
Stroke, Head, Limbs, and all; as the Form of — 
in Old Rome was by Romalus. See Dr. Chapman's Eſſay on 
the Roman Senate. He ridicules the Folly of ſuppoſing, that 
a Community ſhould chooſe a Head to govern them, and af- 
terwards contrcul any Acts of his Government. Surely he 
mult forget, that Appeals lay from a King of Rome, to the 
People his Conſtituents. 

(z) Furth. Inqu. p. 6. 

(4) Furth. Inqu. p.8. See Hare, vol. i. p. 326. Ex an- 
tiquo Regiſtro Elienſium Epiſcoporum 
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The Reſcript of the ſame Biſhop in 1296; 

riot only limits the Juriſdiction of the Chan- 
cellor of the Univerſity, and the Archdeacon 
of Ely, but © preſcribes likewiſe Rules for the 
« Government of the Univerſity. It or- 
ce dains, that, if any Perſon had Cauſe of 
« Complaint againſt a Scholar of the Magi- 
te ſter Glomeriæ, (who was the Regent- 
« Maſter in Grammar) he ſhould apply to 
te the Magiſter Glomeriæ for Redrefs, who 
ſhould have full Power to hear and deter- 
mine all Cauſes in which any of his own 
« Scholars were ex parte rea: Enjoying here- 
« in the ſame Privileges which other Ma- 
ec ſters had, where their Scholars were con- 
« cerned. But if the Cauſe related to the 
« Rent of Houſes taxed by the Mafters and 
« Burgeſſes (); or if the Enormity of the 
« Crime was ſo great as to require Im- 


ce priſonment, or Expulſion from the 
« Univerſity (c;, that then, and then only, 


(3) See Hare, vol. 1. p. 19. 6. and Statut. vet, 

c) The F. Inqu. could fee that Expulfion is a Puniſoment 
merely academical: And Ld. Coke had informed him, that xs 
Ecelefgaſtical Power could reform: ard correct by Impriſonment, 
P- 11, note. But if he had taken any Pains to inform himſelf 
of the Hiſory of the Univerſity, he migit have known, that 
Hen. III. had granted to the Chancellor a Power of Impriſon- 
ment, Hare, vol. i. p. 15. This Power of Impriſonment was 
afterwards confirmed by an [n/peximus of Hdiu. i. in Which he 
endmerates former Grants of the Crown to the Univerlity ; 
and theſe were only the Grants of his Fatlier Hen. ili. 


A 


* 
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e the Cauſe of a Scholar of the Magiſter 
e Glomeriæ as well as of the Scholar of 
« every other Maſter ſhould be cognizable 
<< before the Chancellor, That an Appeal 
c ſhould lie from the Magiſter Glomeriae to 
ce the Chancellor, in the ſame Manner as it 
4 lay from every other Regent-Maſter,” The 
ſame Reſcript contains many Injunctions 
about the Meaning and Validity of ſeveral 
"Statutes of the Univerſity. One of thoſe In- 
junctions is to this Effect: Whereas by one 
of the Statutes made by the Chancellor 
and Maſters which we have inſpected, no 
<6 Perſon is to be deemed a Scholar, unleſs 
, within fifteen Days after tis Arrival at the 
«« Univerſity he enters his Name into the 
_« Matricula of ſome Regent-Maſter ; and 
„whereas ſeveral Regent-Maſters, not pay- 
« ing a due Regard to this Statute, have en- 
« tertained and protected ſeveral Perſons as 
«© Scholars, who were not matriculated ; We 
« injoin under the Penalty of Excommuni- 
t cation, that no one ſhall entertain and pro- 
ce tect as a Scholar any Perſon who had not 
< obſerved the Tenor of the forementioned 
* Statute (d).“ 


(4) Hare, vol. i. p. 33. Ex antiquo Regiſtro Elienſrum 
Epiſcoporum. 
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Before we conſider the Reſcript of Simon 
de Monteacuto, two intermediate Events, in 
which the Diſcipline and Juriſdiction of the 
Univerſity were deeply intereſted, demand 

our Attention. 

When William de Luda was Biſhop of 
Ely, the Statutes, Privileges and Cuſtoms 
of the Univerſity were all going to Wreck, 
and the whole Frame of its Government was 
well nigh diſſolyed by the unwarrantable In- 
croachments and Innovations of the Chancel- 
lor and his Adherents on one ſide, and by 
the vigorous Oppoſition of the Regent- 
Maſters in Theology and in the other Facul- 
tics and their Adherents on the other fide (e). 


(e) Sententia, &. In Dei nomine, Amen. Pateat uni- 
verfis, quod, cum inter venerabilem virum Magiſtrum Henricum 
de Boyton Cancellarium Univerfitatis Cantebr. una cum ſibi 
adherentibus ex parte una, et alios Magiſtros in Theologia et 
in ceteris facultatibus actualiter ibidem regentes cum ſibi ad- 
herentibus, ex altera, Super Statutis et Conſuetudinibus ac 
Privilegiis Univerſitatis ejuſdem, ut aſſerebant Magiſtri præ- 
dicti, ex diu retro temporibus pacifice uſitatis, et etiam e c- 
bus fattis et poenis contentis contra tranſgrefſores omnium praemiſ- 
forum, et novis conſuetudinibus ac Interpretationibus per diſpu- 
tationes et cautelas frequenter objectas, ad laedendum vel ſaltem 
quomodolibet ponendum in dubio omnia p raedicta vel partem 
eorundem, ſine quibus illa otilis et laudabilis congregatio non 
poſſet in doctrina et pace ſalvari; ac petebant cum Inſtantia 
_— 11s omnibus, reduci in ſtatum eundem quo fuerint tempo- 
ribus praedicti Cancellarii non regentis, donec ſaluo jure Dom. 
Epiſcopi judicio Univerſatis it aliter ordinatum. Dom. Can- 
celiario quead quoſdam articulos contrarium affirmante, et ſe 
docere parato CHiverſitatem rer F recuratorem ejuſdem uſurpare 


But 
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But all Diſſenſions were healed; Peace, Quiet, 
and good Order was reſtored to the Univer- 
ſity, by a ſingle Sentence of the Biſhop's Of- 
ficial. The Sentence was to this Purpoſe: 
That the Statutes, Privileges, and Cuſtoms 
ge of the Univerſity, ſhould be obſerved in all 
their Parts according to their grammatical 
% Meaning; and the Lord Biſhop's Univerfi- 
« fy of Cambridge ſhould be reſtored to the 
s ſameState'in which it ſtood before the then 
«© Chancellor was elected. And if any 
« Doubts ſhould ariſe in Aſtertimes, concern- 
« ing their Statutes, Privileges, and Cuſtoms ; 
- *« ſuch Doubts ſhould be reſolved by the ma- 
« jor Partof the Regents in the ſaid Univer- 
« ſity.” This Sentence was paſſed after a 
judicial Proceſs in St. Michael's Church, 
Cambridge, in the Year 1294 J. 

About eleven Years after this, and not 
ſooner, the Univerſity began to take Cagnix- 
ance of civil Cauſes, by virtue of a Grant 
from Edw.1I. in the 33d year of his Reign. 
As you have not thought proper to contro- 


volentem Turi/difionem ſuam quam a Dom. Epi ſcopo in ſua con- 
Frmatione recepit, et alias multas Injurias fibi in contemtum 
Dom. Epiſcopi et ſuae Juriſdictionis fuiſſe illatas. Cumqz &c. 

(f) Hare, vol. i. p. 44 a. Ex antiquo Regiſtro Elienfum 
Epiſcoporum. In the (ame Regiſtry is the Form of confirming 
the Chancellor in his Office, by the Biſhop, after he had teen 


elected by the Univerſity. 
B 4 vert 


be 
vert this Point with your Adverſary, tho' it 
was of Importance to the Diſpute, I ſhall 
only refer you to one Authority for the Truth 
of the Fact (). 

This Grant of civil Juriſdiction brought 
the civil Lato into uſe in the Univerſity. 
And, however it may appear in your Eyes, 
who ſeem afraid to look higher up than the 
Times of Queen Elizabeth, and unwilling to 
allow us any Rights or Privileges but what 
her Royal Statutes gave us (); it was con- 
ſtantly uſed as well as the Canon Law, down 
to that Queen's Reign. Queen Elizabetb, 
Sir, if Sir P. Yorke's Authority hath any 
Weight, could not erect a civil Law-Court by 
her Royal Prerogative (i). Cuſtom was the 
only Sanction of theſe Laws in the Univerfity, 
until an Act of Parliament paſſed (13 Eltz.) 
confirming our ancient Charters and Privi- 
leges. 

As before 33d Edu. I. the Canon Law 
alone, ſo after that Period the canon and civil 
Laus together were made the common 
Rule by which the Procecdings in our Courts 
were regulated. 


(2) Hare, vol i. p. 49 a. Fx Rotulo patentium de 33 
EY, I. parte prima in Turr, Londin. 

() Furth. Inqu, p. 18. 

6] Raymond"; Reports, Dr. Bentley"; Caſe, p. 
: Accord. 
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Accordingly Simon de Monte acuto in his 
Reſcript of 1341, knowing, that he had no 
Authority to interpoſe in civil Concerns, di- 
'« rects his Univerſity to proceed in Cauſes 
g quae ſunt mere civiles ſecundum Statuta et 
« Conſuetudines ſuas, without paying any Re- 
« oard to Inhibitions iſſuing from him or his 
« Official or Commiſſaries. And, to prevent 
&« frivolous and vexatious Appeals in all 
e other Cauſes, without diſtinguiſhing be- 
« twixt Matters merely Eccleſiaſtical, and 
« Matters merely Academical, without one 
« Syllable of teftamentary Cauſes, and others 
& of contentious Juriſdiction in toro Eccle- 
ce ſiaſtico (&); he ordaineth and indulgeth, 
« that every Appellant, before an Inhibition 
te be granted by the Biſhop or any of his Of- 
« ficers, ſhall ſwear—that he hath appealed 
« gradatim in the Univerſity that he hath 
« depoſited the Caution- Money required by 
« the Statutes or Cuſtom of the Univerſity 
e and that he uſed all due Diligence according 
« to the ſame Statutes and Cuſtom, to get 
„ Judges delegate appointed, Tn Querela 
« etiam querelans Furamentum praeftet ante 
« omnia, quod non malitioſe ſed propter defec- 


(Y Furth. Inqu. p. 9. 


© fun 


[ 26 ] 
tum Fuſticiae ab illis a quibus Fuſticia hu- 
« juſmodt petitur denegatae tantum modo que- 
cc relatur. And a Denial of Juſtice is ſure- 
Jy a juſt Ground of Complaint. Accordingly 
we ſee, that in thoſe Days, as well as in theſe, 
Men were apt to complain of their Fudges, 
ar being ſhort and deficient in point of Ju- 
Alice, or for refufing to adminiſter it (!). Af. 
ter theſe Indulgencies ſhewn to the Univer- 
ſity, the Biſhop concludes his Reſcript with 
a ſri Inhibition. Caeterum cum naturali 
Jnſtindtu devotio ſilialis ad paterna Fura il- 
libata ſer vanda eo promptior eſſe debeat, quo 
filii in patre gratiam ſentiunt ampliorem, vobis 
et ſucceſſoribus veſtris in Univerſitate prae- 
dicta injungimus et etiam inhibemus, ne vos 
vel illi ullis unguam temporibus ſtatuta quo- 


() Furth Inqu. p. 9. As this Author ſeems to be en- 
tirely ignorant of the Difference betwixt an Appeal and a Que- 
ela, I will inform him in the Words of a Writer of no mean 
Authority. Qgerela poteſt accipi largo modo, et ſtrictè ſeu 
proprie. Quando accipitur largo modo, ponitur pro omni re- 
medio per quod quis recurrit ad ſuperiorem per viam Grava- 
minis, et tunc inc/udit Appellationem—Secundo modo accipitur 
fridtè, et tanc differt ab Appellatione. Nam ille dicitur adire 
Judicem per querelam, qui non poteſt appellare propter ali- 
quod Impedimentum Juris, et fic tinc dicitur proprit querela 
guano circa remedium Ajpellationis Tudex aditur. Eft enim 
querela, quando oppreſius reclamat, ut ſibi per viam Juris ſuc- 
curratur; et habet locum querela-ut plurimum in àëtibus ex- 
tre judicialidus: vel per aliquam interlocutoriam [Sententiam | 
ine cauſae cognitione prolatam. Marantae Aur. Spec par. vi. 


ge Anat u. 114. 
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vis edatis colore, Nobis vel Succeſſoribus no- 
Atris ſeu naſtrae Eccigſiae Elienſi natraeve Fu- 
riſdictioni epiſcopali ſeu conſuetudinibus no- 
Aris praejudicialia ; niſi Epiſcopi Elienſis 
gui pro tempore fuerit praebabitis ad hae 
conſilio et afſenſu. Et fi (quod abſit) in 
contrarium aliquid attemptatur illud volu- 
mus eſſe nullum et viribus amnino carere (m). 

Vou muſt now, Sir, wink hard not to ſee, 
that it is 2wpoſſible for us to ſuppoſe, that Mat- 
ters of academical Diſcipline were once cog- 
nizable by the Biſhops of Ely, and afterwards 
finally determinable by Delegates appointed by 
#he Univer /ity (n). For every fair Inquirer 
muſt ſee clearly, from the Authorities here 
produced, that both before and after the Ac- 
quiſition of civil Power, Appeals lay in 
Cauſesof Correction and Diſcipline, from each 
Regent-Maſter to the Chancellor ; and from 
the Chancellor to the Univerſity. And if 
any Party thought himſelf aggrieved, and 
could not get his Appeal heard at home, he 
might apply for Redreſs to the Biſhop's Court 


(m) Hare, vol. i. fol. 136.b. Ex Regiſtro Magiſtri Thomae 
Marhaunt. Whether the Univerſity was exempted from the 
Authority of the Biſhop of EH, by Papal Bull or Royal Char- 
ter, doth not much concern us. It is ſufficient to know, that 
no Biſhop of Ely has exerciſed Juriſdiction over it, for 300 


Years. 
(a) Furth. Inqu. p. 11. 
| by 
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by a Querela ob denegatam Fuſtitiam. The 
Wiſdom of our Anceſtors looked upon a Li- 
berty of Appellation, as the Support not only 
of Juſtice, but of Quietneſs in the Univer- 
py | | 
0 have Sagacity enough however to diſ- 
cern, that the Queſtion before us depends in 
ſome meaſure ont the Canon Law; and have 
therefore collected a great Number of venera- 
ble Names, ſuch as Dr. Duct, Archbiſhop 
Fhitgift, Biſhop Stillmgfleet, Prynne, and & 
Lord Coe; and in truth you have collected 
nothing but their Names, not their Reaſon- 
ings or their Authorities; to ſhew, that A8 
Law is no longer of Force in the Univer- 
FHity (0. Dr. Duck ſays, you tell us, that 
Cancellarius utriuſque Academiae cauſas ad- 
judicat per Jus civile et conſuetudines ſuas, 
Why, Sir, the canon Law was one of the Con- 
ſuetudines Academiae: And you ought to have 
known, that it was introduced into this King- 
dom and prevailed in it only by Cigſlom. Arch- 
-biſhop Mbitgift's Authority we (hall obſerve 
by and by, Biſhop S!1/{rng ſicet ſays nothing to 
your Purpoſe. Pryze ſays nothing to your Pur- 
pole, allowingwhat he ſays to be true, Lord 


N 
4 
- 
N 


e) Furth. Inqu. p. 15—21. 


Coke 


ws 
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Coke ſays nothing to your Purpoſe. I do not 
aſſert without Grounds. For I ſhall preſent- 
ly prove, that Laymen can decree a Sentence 
of Excommunication ; and for this they have 
the Authority of an Act of Parliament. 

But before I produce my Proofs, I cannot 
help exprefling a little Diſpleaſure at your 
unkind Treatment of the Author of the Hi- 


florical Account, &c. You have not only 


falſely fathered upon him this Cheld of hrs 


_ , own INvENTION, is favourite Eccleſiaſtical 
Juriſdictian (p), which he neither znvented 


nor begot ; but you have as falſely accufed 
him ot murdering his favourite Child in the 
Reign of Hen, VIII; and what is more ex- 
traordinary, youjuſtify the horrid Murder (9). 
The poor Child is alive yet, Sir, and that Au- 
thor knows it is alive; thoꝰ it be in a moſt mi- 
ſerable Condition, fickly and almoſt ſtarved 
through the Negligence of it's Nurſes, 

The Univerſity of Cambridge, Sir, was 


viſited as an Eccleſiaſtical Body, not only in 
Hen, VIII's Time, but in the Reign of P;. 


and Mary, by Cardinal Pool, under a Com- 


miſſion from the Pope. It had been viſited be- 
fore in the Reign of Z4w. VI; and was viſited 


(p) Furth. Inq. p. 15. 
(gs) Furth. Inqu. p. 12. note. P. 20, 21. 
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in Q Elizaberbꝰ's Reign, under an Eccleſiaſti- 
cal Commiſſion from the Crown, as Head of 
the Church (r). | 

Again, a Court poſſeſſed of Eccleſiaſtical 
Furiſdiftion, muſt have a Power to inflict 
Ecclefiaſtical Cenſures. Theſe are Penance, 
Excommunication, Suſpenſion ab officio, bene- 


cio or ab Ingreſſu Ecclefiae, Deprivation of 


Benefice, and Degradation or Deprivation of 
Orders (. Theſe are your own Words, 
Sir; and you aſſure the World, that the 
Univerſity-Court has had no Power to inflict 
ſuch Cenſures ſince the Reformation (7). 


You accuſe your Antagoniſt of endeavour- 
ing to degrade our noble Chancellor into @ 
little paltry OrF1C1AL ; tho' he had the Au- 
thority of the eminent Lawyer, whoſe Opi- 
nion he publiſhed for the Uſe of the Word 
(#): You accuſe him likewiſe of endeavour- 
ing to diveſt our Chancellor of the Authority 
eſſential to his Station (x), becauſe he produ- 
ced an Opinion, to ſhew, that Appeals lay 
from him to the Univerſity : What Apology 
then will you be able to make to our Chan- 


(r) This Power of viſiting by Eccleſiaſtical Commiſſions 
was founded on Stat. 26 Her, viii. c. 1. and Stat. 1 E/is. 
c. 1. and was taken from the Crown by Stat. 16 Ch. i. c. 11. 
and by the Statute declaring the Rights and Liberties of the 
Subject, 1 V. and M. Seſſ. 2. (1) Furth. Inq. p. 17. (i) Ibid. 
(s) Opin. p. 22. note. (x; Furth. Inqu. 63, 64. 
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cellor for endeavouring to diveſt him of a very. 
extenſive Eccleſiaſtical Furiſdiftion Ess EN- 
TIAL TO nis OFFICE; as the following 
Inſtances of Penance, Excommunication, &c. 
clearly demonſtrate, 

Acta habita ſecundo die Menſis Novem- 
bris Anno Dom. 1564, coram venerabili 
viro Magiſtro Edwardo Hawford Procan. 
Acad. Cantab. in Camerã ſua judicialiter ſe- 
dente in praeſentia Joh. Hammond Notarii 
Publici et Legum Baccalaurei, &c. 
Quibus die et loco comparuit Hen. Searle 
Villae Cantab. Aldermannus, qui publice dif- 
famatus ob Incontinentiam cum famula ſua, 
et praeconizatus ut compareret coram Dom. 
Procan. qui cum non comparuerit, diutius ex- 
pectatus, ob in/ignem Contumaciam ſuam ex- 
communicatus fuit ; qui quidem Searle cum 
diu excommunicatus ſtetiſſet, et Breve quod- 
dam de Excommunicato capiendo (y) re- 
formidans, tandem ad meliora reverſus, hu- 
militer a dicto Dom. Procan, petiit Bene- 
ficium Abſolutionis ſibi impendi. Et de- 
inde ſolutis prius per eundum Contumaciae 


(y) The Chancellor was em powered to certify his Excom- 
„ to the Ld. Chancellor oi England and to have 4 
Writ de Excommunicato capiendo, by Grant from R. ii. See 
Hare, vol. i. fol. 218. b. EA Rowl patentium de Ann. 6 Ric, ii, 
parte 2. membro 2, In Tarr. Loacir. 
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ſuae expenſis; et praeſtito Juramento corpo- 
rali de parendo mandato Eccleſiae, Dom. 
Procan. ad ejus ſubmiſſam Petitionem eundem 
abſolvit, et Chriſtianorum communicationi ac 
Sacramentis Eccleſiae reſtituit (2). 

Anno 1565. Rob. Spachman Barber, for 
having two Wives, was injoined to fit in a 
Sheet on the Market-Hill, and in the Pariſh 
where he was married. Dr.S/o&ys Procan. (a). 

Churchwardens detected and preſented 
Hullocke, for not repairing to his Church ; 
and John Dennis, for not receiving the Sa- 
crament: They were hoth cenſured by the 
Vicechancellor; and Hullocke being privile- 
ged, for ſaying, the Vicechancellor was not 
his competent Judge in this Cauſe, was im- 
priſoned by Dr. Mbitgiſt Vicechancellor (5). 

King James the Firſt, by Charter, given in 
the ſecond Vear of his Reign, confirmed the 
ſpiritual as well as the temporal Juriſdiction 
of the Univerſity ; Jurzſdictiouis tt tam „ e 
tuales quam temporales. 

22 fan, 1609. Amys, M. A. for uſing in 
his Sermon at Sr. Mary's this Expreſſion, 


(z) Acta Curiae. 


(4) See Tabor Book, fol, 413. ex lib. Utinam Matt. 
Stok ys. 


00 Tabor. ibid. The Further Inquirer, p. 17. note f, in- 
forms his Readers, that * A. D. 1594, Archbiſhop 7” birgift was 
** empowered, by a Commiſſion from the Queen under the 


that 
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that one might as well abuſe the Word or Sa- 
craments or Oaths as play at Cards, was ſuſ- 
pended by the Vicechancellor cum afſenſu aſ- 
ident. ab Executione muneris Eccleſiaſtici, ef 
ab omni Gradu ſuſcepto et ſuſcipiends (c). 

13 July, 1613. Hall ſen. and Hall jun. 
were ſuſpended ab ingreſſu Eccleſiae, donec 
per dominum abſolverentur ; for givinga Per- 
ſon railing Language, and offering to thruſt 


him out of the Church (d). 


Acta Curiae 17 Mart. Ann. 1615. coram Be. 
| Gwyn, Procan. 
Officium Domini Allegatur, That he hath 


Seach; Fam. = fought and quarelled and brawl- 


lar. ed by Words — quarelled and 
brawled and cuffed with his Fiſts in Great 
St. Mary's Church-yard, with one Gabriel 


* Great Seal, to make a diligent and particular Survey of all 
and ſingular Courts eceleſiaſtical within his Province, as 
« well in Places exempt, or which claimed any peculiar Ju- 
* riſdiction whatſoever, as in Places not exempr. No Man 
* under/iood the Nature of our T uri/difion better than the Arch- 
* biſhop, or was leſs apt to make ab tements in the Extent of 
* hisown, He ſhould be glad to know therefore, what other 
© Reaſon can be given, why no Survey was then made of the 
* Courts held in the Univerſity, than that they quere not ec- 
% clefeaflical.” That this was not the Reaſon, is evident from 
the Acts of this Biſhop when he was Vicechance!lor of Cam- 
bridge And I will give the [ ag uirer another Reaſon, when 
he has informed me, why the Archbiſhop viſited no other 
Eccleſiaſtical Courts throughout this whole Province, than 
thoſe in the Dioceſe of London. See Strype's Annals of Arch- 
'biſhop Whitgife, B. iv. c. 12. 

(e) Acta Curiae. (4) AQta Curiae, 
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Harriſon in praeſentia praefat. Scott, fatentis 
allegat. prach. eſſe vera. Inde Dom. Senten- 


tiam in hac cauſa ferendo Decrevit dict. Scott | 


incidiſſe in poenam Excommunicationis men- 
tionat. in Statuto in ea parte edit. Ann. 5 
Edw. VI. cap. 4. et fic denunciand. fore de- 
crevit in Eccleſia Parochiali Beatae Mariae 
Majoris. | 

ebene be. — Allezatur ut ſupra v.Job. 
Scholar. Scott, et ſimiliter actum et 
decretum per omnia, mutatis mutandis. 

25 Mart. 1616. Comparuit dictus Har- 
riſon, quem Dom. ad ejus humilem petitio- 
nem abſolvit a Sententia Excommunicationis. 

17 May 1637. V. Ward M.A. of St. 
John's College was cited into the Vice- 
chancellor's Court, upon common Fame, for 
having gotten a baſtard Child; and was in- 
Joined canonical Purgation, by his own Oath, 
and the Oaths of Compurgators (e). | 

I doubt you begin to be tired with reading 
ſo many Inſtances of Eccleſiaſtical Cenſures 
T will therefore relieve your Mind with a cu- 
rious Inſtance of Eccleſiaſtical Indulgence, 


AVicechancellor's Licenſe to eat Flaſtiin Lent. 
Edwardus Rainbowe ſacrae Theologiae 
Profeſſor et almae Univerſitatis Cantab. 

(e) Acta Cariae, See Stat. 13 Ch. ii, c. 12.5 4. 


Pro- 


* 


r 
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Procancellarius, Dilecto nobis in Chriſto 
Joſepho Beaumont ſacrae Theologiae 
Profeſſori in Univerſitate praedicta, Sa- 
lutem in Domino. Cum Leges ad Utili- 
tatem omnium conditae propter ſingulo- 
rum ſalutem de rigore ſuo aliquid remit- 
| tere ipſae cupiant, Nos ex fide dignorum 
| Teſtimonio intelligentes Piſctum eſum 
ſanitati corporis tui nocivam fore, Salu- 
tem tuam ex Animo exoptantes, permit- 
timus et indulgemus Tibi, ac tribus qui- 
buſvis aliis ad Menſam tuam invitandis, 
tempore quadrageſimali jam currente 
Carnes edendi facultatem, Proviſo, 
quod ſummam ſex Solidorum et octo 
Denariorum in Parochia infra quam ha- 
bitas ad Ciſtam pauperum conferes, juxta 
Statutum hujus Regni Angliae in ea parte 
editum et proviſum, Volumus etiam 
quod omnia et ſingula alia perimplebis et 
(L-3-) obſervabis quae in dicto Statuto conti- 
— nentur. In cujus Rei Teſtimonium Si- 
powe gillum Officii noſtri praeſentibus apponi 
n fecimus, Dat. Cantab. quinto Die Men- 
ſis Marti, Anno Domini juxta Computa- 
tionem Eccleſiae Anglicanae Milleſimo 
ſexcenteſimo ſexageſimo ſecundo J). 


(f) The original Licenſe is now in the Poſſeſſion of Dr. 
Macro of Norton in Suffolk, See Oughton, Ordo Jurid. vol. ii. 


p. 21. 
O 2 | Vice- 
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And three times in every Vear, namely at 
the Concluſion of every Term, does the 
Vicechancellor pronounce a general Abſolu- 
tion in the following Words: 

Auctoritate Nobis commiſſa, Nos abſolvi- 
mus Vos ab omni levi Negligentia, Forisfac- 
tione ſeu Tranſgreſſione Statutorum, Privile- 
giorum, et Conſuetudinum; et Deo et Sacra- 
mentis Eccleſiae Vos reſtituimus. In No- 
mine Patris, Filii, et Spiritus ſancti. Amen. 

I own, I was ſcandalized both at your Ad- 
verſary and you, for treating this approved 
Cuſtom with Irreverence (g). And if it be 
not contrary to true Religion, I would have it 


preſerved as a perpetual Monument of Eccle- 


ſiaſtical Juriſdiction in the Univerſity of 
Cambridge. And Iam the more defirous of 
this, becauſe the Rulers of the Univerſity are 


: ſometimes apt to forget its Juriſdiction. 


When our late Orders and Regulations were 


publiſhed to the World, it was Matter of 


Wonder to the ſerious Part of it, to read one 
againſt going to Houſes of evil Fame, or be- 
ing in Company with Women of notoriouſly 
bad Characters; for they wondered that the 
Univerſity had never found ſuch a Law ne- 
ceſſary before, or that they ſhould find it par- 
ticularly neceſſary at that Time. Nor could 
(2) Opinion, p. 24. Furth Inqu. p. 37. note k. | 


then 


Oo --—s 
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[ 37 ] 
I then give a Reaſon why there was no ex- 
preſs Statute of the Univerſity, either old or 


neu, againſt Crimes of that Nature, tho I 


believed that every private College had one. 
But now the Reaſon is evident : All Crimes 
of that Nature were cognizable by the Vice- 
chancellor as an Eccleſiaſtical Fudge; and 
puniſhable by the Canon Law, 

I have taken for granted, you ſee, that 
there is no Statute of the Univerſity againſt 
Crimes of Incontinence, and am perſuaded, 
that there is none. If I am miſtaken, I ſhall 


readily ſubmit to your Correction; and take 


Shame to my Folly. For no Man can be 
more ſenſible of the ridiculous Light in 
which a Philoſopher muſt appear, when he 
undertakes to account for a falſe Fact. 
Before you gave Reaſons, therefore, wwhy 
Eccleſiaſtical Cenſures could not be inflicted 
in Univerſity-Courts fince the Reformation; 
you ſhould have been well aſſured, that they 
were not inflicted, But tho' you are a 
great Canoniſt and a great Civilian, you may 
not be very converſant in the municipal Laws 
of your Country, You triumph too much 
over your Adverſary, when you tell him; 
that “the Chancellor of the Univerfity was 


« always an eccleſiaſtical Perſon before the 


a C3 « Re- 
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« Reformation, but was a Layman when 
„the Royal Statutes were given, and has 
& been ſo ever ſince; and therefore he could 
ce not inflict eccleſiaſtical Cenſures, for Want 
e of the requiſite clerical Function (h). For 
by Stat. 37 Hen. VIII. c. 17, it is enacted, 
that any Chancellor, Vicargeneral, Com mi- 
ſary, Official, Scribe, or Regiſter, may la- 
fully execute and exerciſe all Manner of Ju- 
riſdiction, commonly called Eccleſiaſtical Ju 
riſdiction, and all Cenſures and Coercions ap- 
pertaining or in any wiſe belonging unto the 
fame, albert ſuch Perſon or Perſons be Lay, 
married or unmarried, fo that they be Doc- 
tors of the Civil Law; any Law, Conſtitu- 
tion, or Ordinance to the Contrary notwith- 
flanding. And tho' this Act was repealed 
in the Popiſh Reign of Philip and Mary, it 
was revived in the firſt Yeir of Q. Eli. 
zabeth, 1 Eliz. c. i. ſ. 12. Accordibgly, 
it is the conſtant Practice of our Ecclefiaitical 
Courts, for a Lay Judge to decret Sen- 
rence of Excommunication, which a Prieſt 
denounceny in the Church (i). FE 


(b) Hoop: 5 

(i) Ough ton. 5. Er RB tit. 38. unc ig et (loin 
Schedulam Free antes praedictam, vel 17 ex n 
fit in ſacris Ordinibus conſtitutus) illam legendam Preſbytero 
tradet ; Sententiam Excommunicationis, in ſcriptis latam, ſe- 
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The Method of your Book obligeth me to 
go backwards, to what you have talked about 
Chancellors, Officials, Conftituents, Or dina- 
ries, and Ordinary Juriſcliction (k) : Which 
is the ſame Sort of Talk with which you en- 
tertained the World in your firft Inquiry, a- 
bout Inferior and Superior, about the Ab- 
ſurdity of Appeals lying from a Biſbop to his 
Clergy, from a Mayor to the Corporation; 
from a Maſter to the Fellows of a College. 
A few Words will put the Meaning of 'what 
you have ſpread oyer a great Number of 
Pages, in a clear and ſtrong Light, Thus 
then your Argument may be ſtated, without 
that vaſt Profuſion of Learning which you 
have ſquandered away upon it, A Chancel- 
lor or Biſhop's Official, 5ath the ſame Court 
with the B1jÞop, fo that the legal Acts of the 
Court are the Biſhop's Adds, by whoſe Aut ho- 
rity be fits there: A Vicechancellor, or Uni- 
verſity's Official, hath the ſame Court with 
the Univerſity, ſo that the legal Acts of bis 
Court are the Ads of the Univerſity, by 
whoſe Authority he fits there: As there is no 


quitur Denuntiatio, (in Eccleſia Parochiali excommunicati. vel 
alia quacunque Eccleſia infra juriſdictionem citantis) quae fit ex 
F adicis mandato, et (ub cas Sigillo emanat. 


- (4) Furth. Inqu. p. 11—17. 


Appeal 


[ 40 ] 


Appeal from a Chancellor, or Biſhop's Offi- 


cial, to the Biſhop; ſo there is no Appeal 
From a Vicechancellcr, or Univerſity's Of- 


ficial, to the Untiver/ity ; becauſe they have 


unum et idem Auditorium; and ſuch Appeals 
would be from the Jame Fudge to the fame 
again, which is abſurd. I think I have done 
your Argument Juſtice, But refined Argu- 
mentations, how much ſoever I might other- 
wiſe be diſpoſed to admire their Subtility, 
weigh little with me againſt plain and obvi- 
ous Matters of Fact. Did not Appeals lie 
from the Univerſity acting by their Delegates 
to the ſame Univerſity again, which ſurely 
had unum et idem Auditorium, before they 
were reſtrained by an expreſs Statute, in theſe 
Words, nec ſecunda Provocatio emnino admit- 
tatur (1)? Had not the Chancellor and the 
Univerfity unum et idem Auditorium in the 
Days of Hugo Balſam, when they had no 
civil Juriſdiction? Have not the Vicechan- 
cellor and the Univerfity unum et idem Au- 
ditorium in civil Cauſes at this Day? And 
did not Appeals always lie from the Chancel- 
lor or Vicechancellor tothe Univerſity in ſome 
Cauſes at leaſt? Why then may they not, 
without Abſurdity, equally lie in all Cauſes? 


b. () Stat. de Cauſis forenfibus, 
The 


9 


[4 ] 

The Truth of the Caſe is, that Appeals do 
equally lie in all Cauſes; for in all Cauſes 
they reſt upon the ſame Foundation, the ge- 
aeral cuſtomary Laws of the Univerſity, the 
canon and civil Laws, And ſo Mr, Attor- 
ney General in his Argument for the Univer- 
ſity againſt Dr. Bentley; the Proceeding in 
the Vicechancellor's Court is according to the 
canon and civil Laws; — an Appeal lay 
from the Vicechancellor's Court to the Con- 
gregation; and this depended on a poſitive 
Law, which was made ſuch by confirming 
the Privileges of the Unverſity(m) ; not, Sir, 
as you fondly imagine, on à poſitive Statute 
of the Univer/ity (n), but on a poſitive Sta- 
tute-Law of the Realm, an Act of Parlia- 
ment, (13 Eliz.) which confirmed the Privi- 
leges of the Untverfity. _. 

I have been obliged to repeat the Words 
canon and civil Laws ſo frequently, that my 
Ears are almoſt offended at the Sound. But 
as your Ears are not over delicate, and as you 
ſometimes ſeem rather unwilling to under- 
ſtand what is ſaid to you, I ſhall beg Leave 
to repeat them once more, For I come now 


(n) Raymond Reports. Dr, Bentley's Caſe. 
(») Further Inqu. p. 13. note, and p. 48. 
7 to 


1 
to cohfider your Obſervations on the Opinion 
of an eminent Lawyer. 

It is a Truth, which, I hope, will never be 
controverted heteafter, that Appeals lie from 
the Vicechancellor to the Univerſity, in all 
Caſes where the canon and civil Laws allow 
them: Or in other Words, in all Caſes ex- 
cepting where they are expreflly reſtrained, 

And this Truth, Sir, the Perſon who 
ſtated the Caſe, and the eminent Lawver who 
gave his Opinion upon it, knew very well. 
Accordingly the Qgœre is, 

Whether Appeals to Delegates by the 

e Statutes de Cauſis forenſibus are reſtrained 
tc to civil Cauſes in which two Parties are 
« litigant ? ED, 
. Anſwer, © The Statute de Cauſis foren- 
* {ibus is penned in ſuch general Terms, that, 
« I think, the Appeal to Delegates thereby 
& aliowed CANNOT BE RESTRAINED ro civil 
% Cauſes only wherein two Parties are li ti- 
« vant, but doth extend to Cauſes of Correc- 
tion and Cenſure. 

Lou ſay, Sir, that * no Man can have a 
higher Veneration for the Perſon, or a great- 


er Deference to the Judgment of that tru- 


\. 


* Iy illuſtrious Perſonage, whoſe Opinion, 
hen Attorney General, is here cited, than 


« yourſelf: 


[43] 
cc yourſelf : Nor can it be imputed to any 
Want of either, that you have preſumed to 
« point out the Omiſſion of ſome neceſſary 
«« Explanations in the State of the Caſe only. 
« upon which it was given. If any Apology 
« was due, it can only be fo to that very ex- 
« cellent Perſon, by whom the Caſe itſelf is 
“ ſuppoſed to have been drawn ; and it ſeems 
« ſcarce neceſſary even to him, whoſe known 
« Candot will not permit you to ſuppoſe, 
te that he would take offence at an Attempt 
« to explain a Particular or two, the Explan. 
ce ation of which he happened to omit (o).“ 
What imprefhon theſe fine Compliments 
might make on the great Men for whom 
they are deſigned, I will not take upon me to 
conjecture : But of this I am very certain, 
that your Criticiſms on what they have writ- 
ten, are far from being agreeable to your Pro- 
feſſions of Veneration for their Perſons and 
Judgments, 

You inform this eminent Lawyer and his 
Client, that, in the State of the Caſe, there 
were TWO LEADING PoINTS; the Commiſ- 
ſary's Patent, and the Entry in Mr. Tabor”'s 


(e) Furth. Inqu. p. 41. 


Book; 


— 


[ 44 ] 
Book ; both of which ought, and yet neither 
of them ſeem, to have been fully explained. 


Why, Sir, both theſe leading Points were, | 


and you know that they were, fully explained. 
But as your Memory of Facts is a little ſlip- 
pery, you will thank me for refreſhing it. 
You may recollect, that the eminent Law- 
yer did ſend to Cambridge, not only for a 
Copy of the Commiſſary's Patent, but alſo 
for the Practice of the Commiſſary's Court: 
And his faithful Client tranſmitted to him 
a Copy of one, and an Account of the other. 
« T have looked over, fays he, ſeveral of the 
« Acts of the Commiſſary's Court, in Q. Eli- 
tt zabeth's Reign, after the Statute de Caufis 
« forenſibus was given, Ann. 1570, and find 
* no one Cauſe of Correction and Cenſure. 
« am told, there is none to be found till 
„ about the Year 1726, when, I remem- 
« ber, the preſent Commiſſary began to hold 
« Plea in theſe Cauſes, He burnt ſeveral 
« Buſhels as under the Standard Size, and 
e ſuppreſſed a Billiard-Table (9). This paſſ- 
ed quietly; and gave no Offence. Soon 


There are Gentlemen in the Univerſity at this Day, 
who remember that the Com miſſary cited ſeveral young Scho- 


lars into his Court, and inflicted a pecuniary Mul& on them 


for reſorting to the Billiard-Table, 
| « after 
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cc after he cited into his Court a Vintner, and 
« levied a Penalty. This raiſed a great 
« Flame, as done by a Power uſurped by the 
«© Commiſſary, and not known to his Prede- 
« deceſſors. On which the Commiſſary re- 
« ſolved never to meddle more with theſe 
* Cauſes. Tho' he has no Preſident in the 
Acts of his Court, yet he thinks he has a 
“Right to hold Pleas in theſe Cauſes, which 
* he founds on his Patent here tranſcribed. 
* Tho' the Patent runs in ſuch general Terms, 
« I know he does not pretend to hold Pleas 
© in any Cauſe where a Maſter of Arts is one 

« of the Parties, as being contrary to the Sta- 
« tute of Q. Elizabeth, de Cauſis forenfibus, 
« There is no Inſtance of an Appeal from the 
«© Commiſſary, but in Cauſes between two 


« Parties.” 


And yet after this full Explanation, the 
Attorney General could make uſe of the 
Commiſſary's Patent, as a collateral Evidence; 
to ſhew that Appeals lay from the Vicechan- 
cellor to the Univerſity in Cauſes of Correc- 
tion and Diſcipline. * I think ſo the rather, 
« ſays he, becauſe the Appeal from the Com- 
« miſſary to the Vicechancellor is given in 
« the ſame Clauſe, and in the ſame Manner, 


2 * with the Appeal from the Vicechancellor 
cc *to 


4 

te to Delegates; and the Words of the Com- 
« miſſaryꝰs Patent extend as well to Cauſes of 
« Correction and Cenſure, as to civil Cauſes. 
&© Now there can be no Doubt, but that an 
te Appeal lies from the Commiſſary to the 
& Vicechancellor in all Caſes.” 

But, for the Sake of diſplaying your per- 
fect Knowledge of the ancient State of the 
Univerſity, you aſſert, that the Commiſſary's 
Patent has run in the ſame Terms ſince the 
Royal Statutes were given, as before (r). 
This Fact you ſhould have proved. And 
when you had proved the Fact, you ſhould 
have ſhewed that it was any thing to the 
Purpoſe. You give a /irong Reaſon, how- 
ever, why it ſhould not run in the ſame Terms 
Vince the Royal Statutes were given, as be- 
fore; becauſe one Part of his Furiſdiction 
was really taken away by the Statute de 
Cauſis forenſibus; civil Cauſes, and no others, 
being rendered cognizable by the Commiſ- 
ſary (). What! tho' that Statute makes no 
Diſtinction of Cauſes! tho' it begins, Omnes 
Cauſae et Lites quae ad Univerſitatis Notionem 
pertinent, tam Procancelarii quam Commiſ- 


(-) Furth. Inqu. p. 37. 
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farii Judicio ſabjiciantur ! tho' the Attorn. 
General had declared, that the Statute de 
“ Caufis forenſibus is penned in ſuch general 
« Terms, that it caunot be reſtrained to civil 
& Cauſes only, but doth extend to Cauſes of 
“Correction and Cenſure 

Tphe other leading Point, which, you fag, 
was not fully explained, is the Entry in Mr. 
Tabor's Book. Chart, Fellow of Peter- 
e houſe, Anno 1572, was expelled the Uni- 
« verſity and his own College, for erroneous 
“Doctrine in a Clerum at Sr. Mary's, by 
&« the Vicechancellor and Heads. From this 
« Sentence Chark appealed by the Word 
« Appello only. By which the Vicechancel- 
« lor judged no Appeal to be made amongſt 
« other Reaſons, becauſe it was adjudged in 
«« a like Caſe, Appellationi non eſſe defe- 
&« rendum, as often as the Sentence is given 


« by the Vicechancellor with the Aſſent of 


« his Fellow Judges, that is, the major Part 
« of the Heads of Colleges. 
« An Extract out of Tabor's Regiſter, p. 


40 530. No Appeal from the Sentence of the 
0 Vicechancellor in Negotiis Correfttionum, 


« quaties Sententia feratur per Nom. Procan- 
« cellarium cum Conſenſu majoris Partis 


% 

—— wy -- 
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Sed Tu cave ne ad alias Cauſas hoc De- 


te cretum pertinere affirmes, quam ad eas ſo- 


« Jas quae in Statutis ad Judicium Procancel- 
&« larit et majoris Partis Praefectorum Colle- 


ec giorum pertinent,” 

& Tabor was Regiſter of the Ua i in 
« the Beginning of the Reign of King James 
« the Firſt,” . 

This Accornt of Chark, the Extract out of 
Tabor's Book, and the Memorandum of the 
Time when T abor was Regiſter of the Uni- 
verſity, I have here tranſcribed Word for 
Word from the very State of the Caſe with 
which you make ſo free. 

And what Occaſion was there to tell the 

Attorney General, that Charꝶ was expelled ; 
upon the particular Statute de Concionibus? | 
What Occaſion was there for the melancholy Þ+ 
Story of this Chark and ſuch another Wretch 
as himſelf, and the Widow of the learned and 
Judicious Hooker ? which are all the Improve- 
ments you have been pleaſed to make. And 
had not Mr. Attorney General ſome Reaſon 
for obſerving, not only at fir ft Sight, but at 
a ſecond and a third Sight, that © the Entry 
in Mr. Tabor's Regiſter imports, that even in 
« Cauſes of Correction, an Appeal lies from 
« the Sentence of the Vicechancellor, when 


<< he doth not act jointly with the major 
| « Part 
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e Part of the Heads of Houſes ?” 

But the unhappy Client, it ſeems, had o- 
mitted a third leading Point, He had nei- 
ther in the firſt, nor in any other Quare, taken 
the leaſt Notice of the Words of the 42d Sta- 
tute, upon which the Vicechancellor's Juriſ- 
diftion in Matters of Diſcipline is entirely 
founded (t). But you know, Sir, that he laid 
the 42d Statute itſelf before his Lawyer; and 
you know, that he did not forget the privi- 
leged Words Judicio ſus: Out of which, tho 
the dull Editor of the Opinion could not by 
any Art of Conjtruttion pick a final Deter mi- 
nation; yet you will preſently ſhew us, that 
no leſs than one hundred and ſixty- four Re- 
gent and Non-regent Maſters PO that 
very Senſe out of them (u). 

But before we enter the Liſt in the Mid- 
dle of this armed Hoſt, let us agree upon one 
Point, in your own Terms. I readily agree 
with you, that if the ſame State of the Caſe, 
which ſome Years ago was laid before the 
greateſt Lawyer of this or any other Age, or, 
if almoſt any other State of the Caſe than what 
your honeſt Quæriſt drew up, had been been 
laid before Mr. W and Mr. N 


(:) Furth. Inqu. p. 40. 
(«) Ibid p. 24. note. 


D their 


5001 
their Anſwers probably would not have been 
greatly different from that of the eminent 
Lawyer, whoſe Opinion has been quoted (x). 
Opinions made up of ſuch ill-tempered 
Materials as your honeſt Quzriſt had pro- 
vided, muſt prove vain and futile, when ; 
brought to the Teſt of a well-informed Judg- © 
ment. You ſeem at laſt to be wofully ſen- ; 
ſible of this yourſelf. You fought with theſe © 
Weapons in your Hand, for ſome Time, in- 
deed, with tolerable Succeſs, againſt half. am- 
ed, ſtraggling, vulgar Soldiers ; butwhen you | 
tried your Force againſt the immortal Shield 
of the eminent Lawyer, they ſhivered into a 
thouſand Pieces, 


Poſtauam arma Dei ad Vulcania ventum eſt, 


Dilſiluit: fulva reſplendent fragmina arend. 
Ergo amens diverſa fuga petit aequora Turnvus, 
Et nunc huc, inde huc incertos implicat Orbes. 


R 


Had not Deſpair of Succeſs, in oppoſing the 
Opinions of Mr. / — and Mr, Xx, 
againſt the Opinion of an eminent Lawyer 
terrified your Senſes, you would not have fled 
for Protection into the Camp of your Ene- 
mies. Had you not miſtaken the one hundred 


and fixty-four Regent and Non-regent Maſters 


for 


(x) Furth. Inqu. p. 36. 
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for your Allies, you would not have accoſted 
them with ſuch civil Language. They,” and 
& ] believe every body will readily agree with 
t you, cannot but be ſuppoſed to have been 
* well acquainted with the Conſtitution of 
« the Univerſity, as well upon the Footing 
te of the old Statutes, as of thoſe of the Queen; 
e and therefore you recommend (what they 
te ſay) to the. Reader's attentive Conſidera- 
« tion ().“ 

But it is high Time to undeceive you, 
Thoſe Gentlemen are good Friends to Li- 
berty and Appeals. 

It may not be amiſs to premiſe a few 
Words which immediately precede the Ob- 
jection you have produced. The Maſters 
of Arts complain of the new and exceſſive 
Power, granted to the Vicechancellor and Ma- 
ſters of Colleges, by the Queen's Statutes, 

« The Inſolence of this Authority, they 
ce ſay, hath cauſed ſome Maſters [of Col- 
« leges] torevile Regents, both in the Regent- 
« Houſe and other open Meetings, termynge 
« them Merchauntes and ſeditiouſe, with 
« other opprobrious Names; threaten- 


O) Furth. Inq. p. 45. See MS. in C. C. C. Library: 
containing the Objectians of 164 M. A. to 2 Eliz.'s Statutes, 
and the Auer, of the Heads of Colleges, 
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« ing if they miſliked their new Statutes, 
« they ſhould have worſe, Whereas the olde 
« Statutes do ſo much attribute to the 
« Credite of Regents and Nonregents, that 
« ſuch an Injurie ſhewed to one of them in 
ce the Preſence of the Vicechancellor, and 
c not redreſſed ſeverlie by him, ſhould, by the 
* Proctor's calling a Congregation in deſpite 
« of the Vicechancellor and appointing De- 
te legates, be redreſſed. 

Objection. And whereas the olde Sta- 
e tutes give that Privilege, Ut ſi Magiſtri re- 
&« gentes vel aliquis eorum contra Procancel- 
&« larium colluctentur, eorum Cauſa per De- 
c legatos ab Academia terminetur, et, ut om- 
ec nis timor ſubornationis abſit, tam Procan- 
c cellarius quam taliter rebellans diſcedat (5). 
« And the Queen's Injunctions do reſtreyne 
te the Vicechancellor from committing any 
« Gremials to Priſon without the Conſent 


e of the greateſt Part of Maſters of Colleges 


<« the new Statutes give the Vicechancellor 
ce abſolute Authority to ſende Maſters of Arts 
« to Priſon at his Pleaſure. And therefore 
the firſt Word now commonlie is, To the 
“ Tolbote with him, as by diverſe — 
« js to be proved. | 


(5) Stat. vet. de Rebellantibus Cancellario. 


Anſwer, 
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Anſwer. That Statute, which giveth the 
« Chancellor Authority to commit any of 
« them to Priſon [is] upon juſt Cauſe ; eſpe- 
« cjally in this licentious Time, in the which 


they do delight and glory in breaking the 


te godly Laws and good Orders.“ 

The Objection conſiſts of two Parts. The 
firſt Part, which refers to t he firſt Statute de Re- 
bellantibusCancellario, 1 ſhall explain in your 
own Words, becauſe the Explanation is juſt. 
A Regent, on the Footing of this Statute, 
* cannot be tried at all by the Chancellor : 
© © The Cognizance of his Offence, and that in 
te the fir ft Inſtance, is expreſlly given to other 
** Judges, Regents probably, and to be choſen 
ce by Regents (c). The ſecond Part of the 
Objection manifeſtly confirms your Adver- 
fary's Explication of the Words Judicio 
ſuo (d). It compares the Authority given to 
the Vicechancellor, in the Queen's firſt Col- 

le ction of Statutes, with the Authority given 
to him in her new Statutes, againſt which all 
the Objections were raiſed, For in that firſt 
Collection the Queen injoins, that the Vice- 
chancellor ſhall not commit any Gremials 
to Priſon, ait hout the Conſent of the greateſt 


(c) Inquiry, p. 15. 
(4) Opinion, p. 18. 
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Part of the Maſters of Colleges. But the 


new Statutes have greatly inlarged his Power ; 


Theſe give him Authority to ſend Maſters of 


Arts to Priſon abjolutely; by his ſole Fudg- 


ment; without the Conſent of the greateſt 
Part . of Maſters of Colleges: And at bis 
Pleaſure, at his own Diſcrteton ; ſuſpenſione 
Graduum, Carcere, aut alio leviore Supplicio 
Judicio ſuo caſtigare (e). 

But if it be poſlible, that any Doubt can 
yet remain, about the Meaning of the Words 
Judicio ſuo; the Paſſage I am going to pro- 
duce from the ſame Manuſcript, will ſhew 
plainly, that theſe Objectors did not ſuppoſe 


them to imply a final Determination, Not 


only they, but the Maſters of Colleges too, 
who compiled and defended the Queen's 
Statutes, expreſſly allow, that an Appeal lay 
from the Vicechancellor to the Univerſity, 


when he inflicted a Sentence of Impriſonment 


without or with the Conſent of a Majority of 
Heads, 

For I cannot diſband this loyal Company of 
one hundred and fixty-four Regent and Non- 
regent Maſters, whom you, by glozing 
Speeches, have traiterouſly attempted to ſe- 


(e) Stat. Eliz, cap. 42. De Cancellarii Officio. 
1 duce 
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duce from their Allegiance; before they have 
given you one parting Salute. 

After ſome freſh Complaints againſt the 
tyrannical Acts of the Vicechancellor and 
Heads, whom the Queen had put intoa Com- 
miſſion of the Peace, they add, 

« And commonlie for Mayntenance of 
« their Extremities, they will ſay, they do not 
© gs Vicechancellor, but as Fuſtices of the 
« Peace; and thereby refuſe Appellations t9 
« the Bodie. So that we know not under 
« what Juriſdiction we live; and Liberty of 
« Appellations is wreſted out of our Hands 
e by theſe Oppreſſions.” 


Anſwer by the Heads. 


elt is very requiſite and neceſſary, that the 
« Vicechance!lor, and others of the Univer- 
ce ſitie, ſhould have the Authority of @ Ju- 
&« ice of Peace, to commit ſeditiouſe and rebel- 
6 lious Perſons, and Breakers of the Peace, 
* unto Warde, witlout any Refuge or Pro- 
&« tection of Appellations (); or elſe Malefac- 
« tors would truſt by theſe Appellations to pro- 


(f) As was juſt now ſeen, beſore theſe new Statutes were 
in force, the Vicechancellor could not, by virtue of his Office, 
commit any Gremials to Priſon, without the Conſent of the * 
eft Part of Maſters of Colleges. 
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* cure them ſome other Friends as would 
© maynteine their Iniquitie, and deliver them 
1c from the Hand of Juſtice; to the defacing 
* of the Magiſtrate, and the Trouble of all 
5 that be godlie,” 


Reply to the foregoing Anſwer. 


* It was not the firſt Intent of the Graunt 
te of Juſtices of Peace, to inſult upon Maſters 
* of Arts doeing their Duty, upon fooliſh 
te private Affections. Such Enormities as are 
te here heaped up, [v/z, Sedition, Rebellion, 
* and breaking the Peace] are to be reſtrayn- 
* ed by that Authority ; but a Regent in 
te the Regent-Houle to be commanded to the 
© Tolbote for modeſtly aſking a Queſtion, or 
a Diſputer for modeſtly dif puting, is an Heart- 
ſore to the whole Univerſitie.“. 

Is it not plain, from what I have here 
tranſcribed, that the Body of the Univerſity, 
who diſliked the Queen's Statutes, and the 
Heads of Houſes who compiled them, were 
ſo far from imagining that they reſtrained 
Appeals to civil Cauſes only where two Par- 
ties are litigant, that they all underſtood an 
Appeal to lie from the Vicechancellor to 
the Univerfity, even when he ordered any 


one to Priſon by the Authority of his Office, 
with 


( 57] 
with or without the Conſent of a greater 
Part of the Maſters of Colleges? 


The Univerſity of Oxford too ſeems to 
have been in Poſſeſſion of the fame Liberty 


of Appealing, from an Order of Impriſon- 
ment iſſued by their Vicechancellor, before 
their Statutes were new modelled, under the 
Influence and Diſpoſition of Archbiſhop 
Laud. For whilſt the Buſineſs of reform- 
ing and altering their Statutes was in Agita- 
tion, King Charles the Firſt, in order to 
ſuppreſs immediately the Diſturbances which 
prevailed in Oxford, wrote a Letter to the 
Univerſity, injoining, amongſt other Matters, 
„ That as to any whom the Vicechancel- 
e lor commands to Priſon, the Meſſage be 
«« ſent by the Beadle ; and he that refuſeth 
* ſhall be judged a Breaker of the Peace, 
* and not have any Appeal.” 

In this fame Letter likewiſe is A Com- 
« mand, that the Delegates, who at this 
« preſent are in Hand with the Statutes, 
make haſte and lay all other Statutes aſide, 
ce *till they have drawn up two perfect and 
« ſufficient for Cauſes of Appeal ; the one 
« in Matters of Inſtances, and thoſe things 
*© which belong to the Chancellor's Court, 


* the other for all Kinds of Appeals in other 
| «© Cauſes 


1688] 
e Cauſes whatſoever, Dated Woodſtock, 
« 26 Auguſt, 1631 (g).” 

. Accordingly in Archbiſhop Laud's Sta- 
tutes for our Siſter Univerſity, Appeals are 
expreſsly prohibited in many Caſes (H). What 
thoſe Caſes are, you have ſeen in the Papers 
laid before the eminent Lawyer, I could 
not therefore forbear lifting up my Hands 
in Aſtoniſhment at your aſſerting ſo roundly, 
that in all foreign Univerſities, and even in 
our Siſter Univerfity of Oxford, no Appeal 
is admitted in Matters of Diſcipline (1), 
As to foreign Univerfities I know nothing 
of their Laws or Conſtitution. In Roman 
Catholick Countries, I ſuppoſe, they have 
Appeals to the Pope, in all Caſes. That 
they have no Appeals to their own Body, 
reſts upon your bare Word : To which you 
have given me little Encouragement to reſign 
an implicit Belief. As to our Siſter Univer- 
ſity of Oxford, Appeals are there admitted 
in all Caſes, excepting thoſe in which they 
are expreſsly prohibited; and in the Lan- 
guage of the Civilians, which is the Lan- 


) Paper Office Bundle. Eccleſiaſtica Univerſitatis. 
6 Statut. Ox. Tit. 21. $ 16. De Perturbatoribus Pacis, 
five iis quorum Appellationes recipiendz non ſunt. | 


(i) Further Inquiry, p. 76. 
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guage of common Equity and common 
Senſe, thoſe Laws which reſtrain Appeals 
are termed odio, and mult be interpreted 
in the ſtricteſt Senſe, But in our own Uni- 


verſity of Cambridge, there is but one Pro- 


hibition, and that 1s in the 48th Chapter, 
De Cauſis forenſibus, which prohibits a ſe- 
cond Appeal from Delegates to the Univer-, 
ſity in the ſame Cauſe; nec ſecunda Provo- 
catio omnino admittatur (. And there- 
fore they are to be admitted in every other 
Caſe. | 
Although the Queſtion thus fully, and I 
hope, deciſively cleared up, be not a Queſ- 
tion of Utility, but of Right, let me aſlæ 
you, whether Diſcipline has been better ſup- 
ported in the Univerſity of Oxford, where 
the Liberty of appealing is in ſome Cauſes 
reſtrained, than in the Univerſity of Cam- 


(#4) In the Charter 2 Jac. I. before cited, in which he 
appoints the Vicechancellor Viſitor over thoſe Colleges, 
which have no ſpecial Viſitor appointed by their local Sta- 
tntes, and orders that an Appeal ſhall lye from the Vice 
Chancellor to the Univerſity, there is the like Prohibition of 
a ſecond Appeal. Volumus tamen, quod ad dictum Cetum Re- 
gentium et non Regentium, unica tantum Appellatio admit- 
tatur, tam in Cauſa prædicta Viſitationis, quam in alia qua- 
cunque que ad dictum Cetum appellatur, et ut Delegatorum 


prima eleQorum Sententia finalis (infra terminum legitimum- 


lata) roboris habeat firmitatem, nec per alios Delegatos we/ 
Judicem quemcunque revocetur vel aliquo modo enervetur. 
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bridge, where it is abſolutely free ! for abſo- 
lutely free it is by our Conſtitution, and has 
been freely exerciſed till within theſe laſt two 
Years. I aſk not this Queſtion, with a De- 
ſign of caſting the leaſt Reflection on that 
famous Seat of Learning; but to ſhew, 
what ſuch Politicians as you cannot diſcover, 
or will not own, that this Liberty is no Clog 
in the Wheels of academical Government. 
Wiſe Men, were they to apply the Metaphor, 
would call it the Oil, which preſerves, and 
facilitates the Motions of the whole Ma- 
chine. | 

I have now done with your Cavils at he 
Opinion of an eminent Lawyer. I hall 
conclude with an Apology, for the Aſſertors 
of Appeals, whom you have moſt unworthi- 
ly traduced ; and for the Meaſures they have 
taken to ſecure the Right to themſelves, and 
to deliver it down inviolate to Poſterity, to 
which you have moſt weakly objected. 

If it be the peculiar Glory of Engliſhmen, 
to be ever watchful and jealous of any In- 
croachment on their Liberties ; if the Spirit, 
with which the two Univerſities oppoſed the 
arbitrary Power of King James the Second, 
did them real Honor ; if the Principles of 
the Revolution, and the Means employed to 

preſerve 
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preſerve the Proteſtant Succeſſion, were true 
Principles, and juſtifiable Means; and if it 
be right to vindicate theſe Means, and to 
teach theſe Principles to the Vouth we edu- 
cate ; no Reproaches ought ſurely to be caſt 
on the Univerfity of Cambridge, for their 
being alarmed at a late Attempt made by a 
few Perſons of their own Body, to deprive 
them of their Liberties ; no Reproaches ought 
to be caſt on thoſe Fifty Maſters of Arts, who 
collected themſelves together, and entered 
into Engagements to maintain their Liber- 
ties, by all Means which were conſiſtent 
with the Reſpect due to their Chancellor, 
their own local Statutes, and the Laws of 
the Land, 

Theſe were the Principles, and theſe the 
avowed Deſigns, of thoſe Gentlemen who 
compoſed the Aſſociation. Are theſe Prin- 
ciples Tory Principles? Or are theſe, the De- 
ſigns of Men diſaffected to the Government? 


No Man but you, Sir, would have ventured, 


at this Time of Day, to inſinuate fo ridicu- 
lous a Calumny (7). Nor ſhould J, who am 
well acquainted with thoſe Gentlemen, who 
value myſelf upon being one of their Num- 
ber, have condeſcended to take the leaft No- 


{1) Further Inqu. p. 3. Note, and p. do. 
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tice of this worn-out Trick of your's, had 
not your Book been thruſt into the Hands 
of ſome great Patrons of Learning, who live 


out of the Knowledge of our real Characters; 


and who might be rendered leſs favorable to 
our Cauſe, by the Suſpicions which your ma- 
licious Craft would inject into their Minds 
againſt the Defenders of it. To thoſe who 


reſide in the Univerfity, who daily fee them, 


and freely converſe with them, I would not 
fay a Syllable in their Vindication. They 
have all taken the Oath of Allegiance to his 
Majeſty King George. They have all 
« {worn to pay a reſpectful Obedience to 
te the Chancellor and Vicechancellor of the 
« Univerſity of Cambridge, Quatenus jus 
« faſque eſt : They have all ſworn, to ob- 
« ſerve the Laws, Statutes, approved Cuſ- 
« toms, and Privileges of the Univerſity, to 
the beſt of their Abilities; and to defend 
« it's State, Honor, and Dignity, with their 
« Votes and Counſels, aſked and unaſked, 
&« as long as they live (n).“ And you, Sir, 
have ſworn to the ſame, 


A 


(u) De Matriculatione, Stat. vet. Ann. 1 544. 


Cenſum Procancellarius et duo Procuratores ſtatis diebus 
agunto. Qui non expeCtare dies hos, ſed ante cenſeri velit, 
Academiæ Scribam adito, et nomen ſuum et Tutoris, menſam- 


So 


wap, 2 
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So much for the political Characters and 
Obligations of the Aſſertors of Appeals. Let 
us now conſider, whether their Conduct has 


been agreeable to their Duty and Profeſ- 


ſions, | 

It is now a Year and Half, ſince our Diſ- 
putes firſt began; and in all this Time, tho” 
they have acted with unwearied Vigor and 
Zeal for their Cauſe, tho' they have been 
oftentimes deluded, reviled, and threatened ; 
yet all By-ſtanders and many of their princi- 
pal Oppoſers, have applauded their Temper 
and Moderation: And I do defy the Bitter- 
nefs of your inquiſitorial Spirit to produce 
a ſingle Act of the Aſſociators, which is re- 
pugnant to any Law of God or Man. And, 
I hope, they will perſevere with the fame 


que et convictum, in quo fuerit, profitetor, cenſuſque nomine 
pecuniam præſeriptam pendito, tunc in hzc Academiz verba 
Jurato : 

** Cancellario Procancellarioque Academiæ Cantabrigienſis, 
25 2 jus faſque eſt, et pro ordine in quo fuerim, quam- 
diu in hic republica degam, comiter obtemperabo ; Leges, 
** Statuta, Mores approbatos et Privilegia Cantab:- igienſis 
** Academiz (quantum in me eſt) obſeryabo : Pietatis, et bo- 
** narum Literarum Progreſſum, et hujus Academiz Statum, 
** Honorem, Dignitatem tuebor quoad vivam, meoque Suf- 
* fragio atque Conſilio, rogatus et non rogatus defendam : 
ita me Deus adjuver, et ſana ejus Evangelia.“ 

Jurati nomen in Scholaſticorum album Scriba referto, et 
pro ordine in quo fuerit. Qui cenſeri recuſet, et poſt perac- 
tum cenſum incenſus manſerit, eum Magiſter quicunque Col- 
legii fuerit, domo cui præeſt pellito. 


Conſtancy 
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Conſtancy and Unanimity, until the Breach 
which has been made in their principal For- 
tification, the Right of Appealing, be repair - 
ed, and the Conſtitution of the Univerſity 
be renewed and ſettled on it's proper Foun- 
dation, the Canon and Civil Laws. 

Vou may repreſent ſuch Language as 
childiſh Declamation againſt the dangerous 
Influence and Effect of arbitrary Power (n) : 
You may call our Claim of Appeals, a Cry 
of THE CHURCH or 1IT's Juriſdiction AT 
LEAST being in Danger (o): You may ri- 
dicule us as making a loud Uproar for a 
mere Trifle : But to my plain Apprehenſion, 
the Conſtitution of the Univerſity is of as 
much Conſequence to the Members of the 
Univerſity, as the Conſtitution of the Engli/h 
Church and State is to the People of En- 
gland; and they who have no Feeling for 
the Former, can have little Affection for the 
„. 

And what, after all, have theſe outragi- 
ous Sons of Violence committed (p) : Why! 

In the Beginning of laſt Spring, they in a 
decent ſtatutable Manner, propoſed a Grace 


(+) Further Inqu. p. 82. 
(o) Further Inqu. p. 3. 
(?) Further Inqu. p. 62, 


to 
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to the Congregation, by which their Biſ- 
putes might be decided: And, at the civil 
Requeſt of the Vicechancellor, chearfully 
withdrew their Grace, till our Chancellor 
could be conſulted. As ſoon as it was made 
known, that our Chancellor did not chooſe 
to give his Sentiments upon the Grace, they 
thought themſelves at Liberty to propoſe it 
again, But it being obſerved, that, as Mr. 
A. was applying to Yeſtminſter Hall, where 
ſome Light might be thrown upon the Sub- 
ject, it would be proper to wait the Iſſue of 
his Trial, they acquicſced with great Pati- 
ence until laſt Oclober, when there was no 
doubt, but that Mr. A. had dropped his Suit, 
Their Expectations being then raiſed by a 
| Rumour of a Grace coming from the Vice- 
chancellor, they waited in daily Hopes of 
Terms of Accommodation, untill his Magiſ- 
tracy expired. Soon after the preſent Vice- 
chancellor came into Office, they put their 
Grace into his Hands , and, becauſe he would 
not ſuffer it to be read to the Senate, they ex- 
preſſed their Reſentment, by ſtopping a Grace 
or two themſclves; which is the only Me- 
thod the Body has of declating their Diflike 
of any Meaſures taken by their chief Magiſ- 
E trate. 
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trate. The Tranſactions of that Day, and 
a few following, rouſed the Spirits of the 
whole Univerſity, A large Number of 
Maſters of Arts, who met upon the Occaſion 
in the public Library, deputed two Gentle- 
men to lay their Grievances before the Vice- 
chancellor, at his own Lodge. This pro- 
duced a Sort of Negotiation, which was car- 
ried on by ſeveral Conferences, during the 
Chriſtmas Holidays, with Propriety of Man- 
ners and good Temper on both Sides. At 
length the Vicechancellor called a Conſulta- 
tion of his Brethren, the Heads of Colleges, 
to give a final Anſwer to the Claims of the 
Body, The Anſwer returned by the Vice- 
chancellor and Seven Heads was, as well as I 


can remember, for it was delivered publickly 


and cautiouſly, in theſe Words; “ It was 
«« their Opinion, That no Appeal lay from 
« the Vicechancellor to the Univerſity, for 
© any Cenſure or Puniſhment inflicted for 


t Breach of Statute :*” It was their Opinion 


alſo, That the Diſputes about the Right 
« of Appealing, could not be determined by 

« a Grace of the Houſe.” 
To the firſt Opinion of the Vicechancel- 
lor and ſeven Heads, I ſhall make no Scru- 
ple 


5 


[ 67] 
ple to oppoſe the Opinion of the eminent 
Lawyer, who has declared, that ſuch an Ap- 
peal does lie. Their ſecond Opinion, that we 


cannot determine our Diſputes by a Grace 


of, the Houſe, is founded, I preſume, on an 
Argument in your Book; that ſuch a Grace 
would alter the Conſtitution of the Univer- 
fity, and CREATE Rights, not only unknown 
to the Statutes, but contrary to and incon= 
„tent with them. For the laſt Clauſe of the 
42d Stat, expreſsly prohibits all ſuch Altera- 
tions or Innovations (q). The Words of 
this Clauſe are, © Eidem Cancellario cum 
t conſenſu totius Academiae licebit nova 
« Statuta, ad Eruditionis amplificationem, 
te et decori atque honeſti conſervationem in- 
.« ter Scolaſticos habendam, ſancire, fic ut 
« ea his Decretis noſtris nibil detrahant 
« aut officiant.” Now, if the Opinion of 
the eminent Lawyer be true, that a Right 
of appealing from the Vicechancellor to the 
Univerſity, in Cauſes of Correction, be a- 
greeable to Queen Elizabeth's Statutes, we 
cannot, conſiſtently with her Statutes, re- 
ſtrain or take away this Right, but we can 
confirm and eſtabliſh it by a Grace of the 
Houſe. 


0 Further Inqu. p. 61. 
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And if we wanted a Precedent to coun- 
tenance ſuch a Law, you have furniſhed us 
with a very apt one, ſettling and aſcertain- 
ing, to uſe your own Words, a Right, which 
by many People will be thought of at leaſt as 
much Conſequence,' as this Right of Appeal : 
namely, the Right of Election in all Caſes, 
that of our Repreſentatives in Parliament 
not excepted (r). The Preamble to this Grace 
difters not much from the Preamble to our's. 
«© Cum ortae ſaepius, ob controverſum ſuffra- 
« giorum jus, offenſae litefque graviſſimae 
* certius aliquid de iis ſtatui poſtulare vide- 
« antur; placeat vobis, &c. It paſſed the 
Univerſity Senate in the Year 1698 ; and in 
a Cauſe betwixt Hhit/tones and Bacon, about 
the Election of a Vintner, which came be- 
fore the King in Council in the Year 1728, 
was judged to be very ju/t and REES. 
good and valid. 

Having ſo much Reaſon and Authority 
on our Side ; all Hopes of peaceable Accom- 
modation cut off; our Liberties, Proper- 
ties, and Reputations declared ſubject to the 
uncontroulable Will of one Man ; perſuaded 
that no Power leſs than the Britiſb Parlia- 
ment could fix our Rights, excepting a Law 


) Inquiry, p. 45 
(r) Inquiry, p. 43 of 
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of our own Senate ; what could we do but 


try the Fate of our Grace again? It was of- 
fered again to the Vicechancellor, and reject- 


ed, without the Ceremony of calling a Ca- 
put to conſider it. Paſſive Obedience is not 


a Tenet of the Aſſertors of Appeals. They 
had rather undergo Suſpenſion, temporary or 
perpetual Baniſhment, the ſevereſt Puniſh- 
ments which the Vicechancellor and Heads 
can inflict, than tamely yield to arbitrary 
Dominion. Upon this Principle they reſol- 
ved to obſtruct all Buſineſs in Congregation, 
until their Grace was ſubmitted to the Judg- 


ment of the Congregation, or ſome other 


Step was taken, likely to aſcertain our Rights 
and Privileges. And this is the preſent State 
of the Univerſity of Cambridge, Who are 
to blame, let others judge, 


Deus baec fortaſſe benignd 
Reducet in ſedem vice. Hor. 


The Grace in queſtion, propoſes to the Se- 


nate, that Since very great Diſcords have 
« frequently ariſen of late in our Univer- 


« ſity, concerning Matters of Appeals; that 
all ſuch Diſcords may ceaſe for the future; 
« May it pleaſe you, to confirm by your 
q . that every Member of the Uni- 
| {© yerlity 
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verſity hath a Right of Appealing from 
* the Vicechancellor to the Univerſity in all 
« Cauſes as well of Office, as at the In- 
« ſtance of a Party; and from all Griev- 
* ances whatſoever, inflited by the Vice- 
chancellor either judicially or extrajudici- 
* ally. Provided nevertheleſs; that no Perſon 
in Statu pupillari may interpoſe ſuch Ap- 
“ peal himſelf ; but that his Tutor may have 
* a Liberty of interpoſing and proſecuting 
5 ſuch Appeal in the Name of his Pupil,” (/) 

Now the ſame Canon and Civil Laws, which 
allow Appeals from Sentences, in Cauſes of 


La 


ny a Grace, paſſed Feb. 13, 1593. it was enacted, 
Ut in omni deinceps appellatione, quaelibet pars appellans, 
una cum Advocato, Patrono, et Procuratore ſuo, ſtatim poſt ap- 
pellationem ſuam prazter juramentum corporale, coram judice a 
quo, quod in conſcientia ſua juſtam habeat appellandi cauſam. 
By another Grace, paſſed Oob. 24, 1609. it was enacted 
that, Juxta tenorem Statutorum Academiae noſtrae Principales 
Perſonne faftum ipſum per ſe proponant, wiz. Actor per ſe ſu- 
am Actionem, et Reus ſuam Detenſionem ; nec Defenſores wel 
Procuratores admittantur pro iiſdem niſi adverſa valetudine, wel 
legitima cauſa, per Dominum approbanda, fint detenti, quo minus 
in judicio ſuam praeſentiam poſſint exhibere ; de quibus in prin- 
cipio coram Domino Procancellario, vel Commiſlario, vel De- 
legatis Judicibus, fidem faciant Juramento; a quo praeſtito et 
cauſa utrinque declarata, et non antea, admittantur, his omni- 
bus, ut praecipitur, factis et obſervatis. So that, according to 
the Laws in being, a Boy of Fourteen Years of Age muſt, at 
the Will of the Judge, plead his own Cauſe; and appeal un- 
der the Obligation of an Oath, declaring in his Conſcience 
that he hath juſt Cauſe of Appealing : unleſs we interpret, that 
a Perſon in Statu pupillari, is not ſui Juris, but that his Tu- 
for is his legal Repreſentative, and the proper principalis Per- 
fone, who is to ſtate his Pupil's Caſe in Court and to inter- 


pole an Appeal for him, 0 Office 
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Office and Cauſes of Inſtance, allow Appeals 
likewiſe from Grievances, extrajudicial as 
well as judicial. And you have given a good 
Reaſon from the Author of the Practiſe of 
Spiritual Courts, why the Grievances are not 
ſpecified in the Grace; becauſe, to enumerate 
all Grievances, 1s not within the Bounds of 
any Man's Knowledge or Forefight (t). Nor 
do we demand a Liberty of Appealing in 
any Caſe, where thoſe Laws do not allow it. 
% But then,” in every Inſtance, © Whether 
« an Appeal lies or no, muſt be debated 
« before the Judge ad quem, and is ne- 
« ver in the Power of the Judge 4 quo, 
© to determine. For that would be for 
« the inferior to determine and pronounce 
« againſt the ſuperior's Furiſdifion, and 
&« might prevent all Appeals, how juſt and le- 
& gal ſoever (). 

As to the reſtraining Clauſe in our Cons 
we have not the Authority of the eminent 
Lawyer; or of Dr. Andrews, to ſupport it; 
ſo that it muſt reſt entirely on its own Cre- 
dit; and we defire only to have the Judg- 
ment of the Senate upon it. Indeed, you 


) Further Inqu. p. 70 note av. 
(s) Dr. Andreae Opinion on the Caſe of Mr. Campbell. 


E 4 have 
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have made one plauſible Objection to it; 
which, as I am contending only for Truth 
and Juſtice, I will by no Means paſs over. 
« As the Tutor need never take the Oath, 
© unleſs he has an Inclination ſo to do, and 
« the Pupil could have no Relief, unleſs he 


« ſhould take it; the former might, and poſ- 


«* fibly ſometimes would, deprive the latter 
of this Right of Appeal, even in Caſes 
© of real Grievance (x). 

I was very glad to fee you expreſs ſo much 
Tenderneſs in Behalt of the Pupils, who 
cannot ſpeak for themſelves. For a young 
Nobleman, or poor Lad, who were matricu- 
lated yeſterday, have the ſame Right of Ap- 
peal with the oldeſt Member of the Senate; 
But ſurcly, Sir, this Objection bears a little 
too hard on the Virtue of Tutors, their Ho- 
nour, .and Fidelity; who, though they are 
bound by the ſtrong Ties of Duty and In- 
tereſt, to maintain the Diſcipline of the U- 
niverſity, the Dignity and Authority. of its 
Magiſtrates, and in a particular Manner the 


Subjeftion' of the younger Scholars; yet are 


they reciprocally bound by the ſame Ties, 
to maintain the Safety, the Liberties and Pro- 


(x) Inquiry p: 66. | 
88 perties 
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perties of their Pupils. Wherefore, I can- 
not help conſidering them, with your Adver- 
fary, as the only indifferent Perſons (y), 
fit to have ſo important a Truſt repoſed in 
them, And in all ſuch Inſtances of Ap- 
peals in Cauſes of Correction and Diſcipline, 
which I or you remember, none but Tu- 
tors have been deligated by the Univerſity 
to hear and determine them, 

You will hardly believe what I am going 
to ſay, but yet it is true. You yourſelf 
are of Opinion, that Tutors are the only 
equal Judges betwixt the Vicechancellor and 


(y) Opinion, &c. p. 52. Another Circumſtance worth 
conſidering in this Place is, that the Tutor always attends 
the Cauſe of his Pupil in the Vicechancellor's Court ; and 
conſequently is belt qualified to judge what Grounds there are 
for an Appeal. How Tutors and Papils were formerly con- 
need, may appear from the following Extracts out of the 
AQs of the V—chancellor's Court. | PER, 

Ogeber 13, 1616. Officium Domini imploratum per Ma- 
giſtrum Ramſey jun, Procuratorem, for a Libel, &c. v. Ri- 
cardum Weypoole Scholarem Chriſti et Papillum Magiftri,—et 
Radulphum Adam, Scholarem Magdalenae Pupillum Magi: 
firi Scarlet ejuſdem. 

Nov. 18, 1616. Praeſentibus Magiſtris Scarlet et Siddatt 
Tutoribus, et Weypoole et Adams. 

After Examination of Witneſſes, is this Entry, Et poſtea 
Dominus ad petitionem Magiſtri Procuratoris publicavit dicta 
et depoſitiones Teſtium praedict. et decrevit Partibus copias, 
in praefentia Magiſtrorum Siddall & Scarlet, Weypoole ot A 
2 diſſentientium, &c. tt petentium Confilium, &c. ſibi aſ- 

gnari, &c. . . 

Et poſtea Adams, et ejus Tutor Magifter Scarliis, did refer this 

Matter wholly to Mr, Proctor's Mercy. 21 2) 
Pupils, 
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Pupils. For there is no other poſſible way 
of reconciling the two Extremes you have 
maintained, but by taking the middle Point 
between them. At one time you are afraid, 
that, out of Zeal for the Authority of the 
Governors of the Univerſity, they ſhould 
deprive their Pupils of the Exerciſe of their 
Rig bt of Appeal, even in Caſes of real Grie- 
vance, At another Time, you are afraid, 
* that the intimate Connections which the 
* Tutors have with the young Students, 
« may ſometimes tempt them to excuſe or 
« extenuate their Offences ; that theſe inti- 
& mate Connections may diſpoſe them to 
« ward off part of their Puniſhment on ſome 
« Occafions ; that this Diſpoſition may be 
« the ſtronger, if they have ſome Degree 
« of Friendſhip and Acquaintance with the 
« Families to which they belong; and 
« ſtronger ſtill, if they have Connections of 
« Intereſt with or Expectations from thoſe 
« Families: and this, you ſay, is not ſpoken 
« at Random, or from Suſpicion only: for 
« Somebody is much miftaken in his Ob- 
« ſervations, if he has not ſeen this ſome- 


« times done (z ye Surely, Sir, you forget, 


(z) Farther Inqu. p. ' 
or 
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or do not regard, the Oath which the Tu- 
tor is obliged by this Grace to take, before 
his Pupil can have the Benefit of an Appeal. 
Who this Ob/erver is, I cannot ſay, but am 
verily perſuaded, that he is miſtaken in the 
Perſons to whom theſe Obſervations are ap- 
plied. Other Perſons, not Tutors, have 


practiſed this Art of ſcreening young Offen- 


ders of Quality, with Succeſs: and I dare 
fay, that you can remember at leaſt one re- 
markable Inſtance. I have lived many Years 
in the Univerſity, and do not know a ſingle 
Example of a Tutor getting Preferment by 
the Favour or Recommendation of his Pu- 


pils. And your Cruelty is not to be for- 
given for throwing ſuch invidious Shades 


on the Characters of a Set of Men, who 
ſpend the beſt part of their Lives in the diffi- 
cult and uſeful Employment of inculcating 
Learning and good Manners, in maintain- 
ing the Credit and flouriſhing State of the 
Univerſity in general, with the humble 
Proſpect of retiring in their old Age to- a 
College Living. And it moves their juſt In- 


dignation, to be thus inſulted and trampled 


under Foot by a Man, whom Fortune, not 
Merit, * nothing but a whimſical Co- 

incidence 
£5 


1761 
incidence of rare Events hath lifted over 
their Heads. 

After all that hath been ſaid of the Clauſe 
in this Grace, if you will ſhew, hat it hath 


the leaſt Tendency to alter the Conftitution' of 


the Univerſity ; if it be at all contrary ts 
Queen Elizabeth's 42d Statute, which ex- 
prefsly forbids all ſuch Alterations or Innova- 
tions (a) : I will anſwer for the Gentlemen 
who recommended and offered it, ſolicitous 


as they are for the Security of the Vice- 


chancellor's Authority, that they may be 
prevailed upon, to drop it entirely. | 

1 ſhall only add a few looſe Strictures on 
your particular Treatment of the Editor of 
the Opinion, &c and then leave you to your 
own private Thouzts, 

1. That Writer had obſerved, that a cer- 


tain Set of Men, by endeavoring for a long 
Time to deceive others, have in the End de- 


ceived themſelves : And, that it cannot be 
expected that ſuch grave and wife Men, 
fhauld reverence Quotations drawn from 
Hearben Writers (b). It is not at all pro- 
bable that this Author, who ſeems to have a 
good Command of Words, ſhould include 


(a) Furth. Inqu. p. 61. 
. (5) Opin. &c. p. 14. 


the 
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the whole of that honorable 'as well as uſefil 
Profeſſion of the Law, within the narrow 
Compals of a certain Set of Men, And, I 
believe, you are the only Reader who thus 
underſtood him (c). The Obſervation was 
plainly deſigned for a certain Set of Di- 
vines, who have been a long Time en- 
deavoring to deceive others by their falſe 
Repreſentations of the Univerſity of Cam- 
bridge. Tho' I can by no means approve 
ſuch indiſcriminate Reproaches, yet it is but 
common Juſtice, to uſe a homely Phraſe, 
fo ſet the Saddle on the right Horſe. You 
felt your own Withers wrung, and was, no 
doubt, very glad to ſhift off the Load, 
without caring upon whoſe Shoulders it 
lighted. 
2. You think your Adverſary juſtly inti- 
tled to a School-whipping, for not being able to 
confirue the very Grace (4d), which, it is not 
unlikely, he was concerned in drawing up. 
And at the ſame Time, as you go on, that 
bis WANT or HonesTY might keep exact 
Peace with urs wANT oF KNOWLEDGE, 
NOT THE LEAST MENTION IS MADE or 
THE APPEAL AB OMNI GRAYVAMINE 


(e) Furth. Inqu. p. 29. 
(4) Furth. Inqu. p. 65. 
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UTCUNQUE IILATo, it is certainly 
one of the moſt ſubſtantial Parts of that 
Grace, the Subſtance of which he pretends 
to lay before the Readers. And yet within 
twenty Lines after, you declare, that the Ig- 
norance and Confidence of this Author are 
equally the Subjects of your Amazement, 
when he affirms, that, THE APPEAL AB 
OMNI GRAV AMINE UTCUNQUE ILLATO, 
IS NOTHING BUT REASONABLE, AS THE 
STATUTES MAKE No DISTINCTION, 
AND THE PRACTICE AS WELL AS Law 
oF THE UNIVERSITY, EQUALLY AUTHO- 
RIZES APPEALS IN EVERY CASE, 

3. He had obſerved that all frivolous Ap- 
peals are expreſsly provided againſt by a con- 


fiderable pecuniary Caution; that the Dele- 


gates themſelves are, in Effect, of the ſupreme 
Magiſtrate's own Appointment ; for Dele- 
gates are nominated by the Caput, and THE 
Capur 1s IN EFFECT, APPOINTED BY 
| THE VICECHANCELLOR AND HE Abs or 
CoLLEGEs (e). The Obſervation, you ſee, 
is made on 4 Matter of Fa, on the Man- 
ner in which the Caput is appointed, And 
you undertake to prove the Falſeneſs of it, 
by an Explanation of the Manner in which 


(e) Opin, &c. P · 41. 
the 
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the Caput ought to be elected. For by the 
41ſt Statute de Capite eligendo, each of the two 
Prottors hath an equal Share in the Nomi- 


nation of the Caput, with the Vicechancellar - 


himſelf H. But it is too true, what the 
one hundred and Sixty Four Regent and non 
regent Maſters objected to this Statute, that 
« the naming of Fifteen, the Vicechancellor 
and each Proctor Five, is only for ſhewe, 
ein Effect nothing; for commonlie, whom 
* the Vicechancellor names, they are ſure 
* to be choſen (g). And ever ſince I have 
known any thing of Univerſity Affairs, the 
Doctors and Scrutators have implicitely ac- 
cepted the Five Men, whom the Vicechan- 
cellor named. 

4. Altho' he profeſſes on every Occafion, 
to have teſtified the fincereſt Honor for our 
Chancellor, and to venerate him, as the Pro- 
tector and Patron of the Uni verſity (b); yet 
you are reſolved to proſcribe him with all 
thoſe unfortunate Gentlemen, who were 
once ſo indiſcreet as to own their Zeal for 
the Heir apparent to the Crown. How could 
you ſo indecently afflict our Minds with the 


Forth. Inqu. p. 71. 
g MS. in C. C. C. Library. 


( Opin, &c. p. 57. 
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Memory of a Loſs which the whole Nation 
has ſo lately, ſo ſincerely lamented (i)? But 
as if thoſe Colors could not paint him black 
enough; as if you feared that our Chancel- 
lor's Soul was too great to reſent paſt Inju- 
ries from miſguided cloiſtered Schoolmen ; 
you muſt needs rank him amongſt the Hey- 
lyns, the Filmers, the Brady's of the laſt Age, 
and the of this (k) : Becauſe he ſeems 
to differ in Opinion from you, upon one of 
the obſcureſt Parts of our Engliſb Hiſtory 
for his natural and political Capacities are 
fo bad (1), as to make him 7hink, that the 
Riſe of the Houſe of Commons 7s not uſual- 
ly carried higher than the Reign of Henry 
the Third (m). And this is your Proof of 
ſo heavy an Accuſation! This Author's 
Name, Sir, may not always be kept ſecret ; 
tho', at preſent, I am well perſuaded, it is 
a Secret to you, How will you be covered 
with Confuſion, when you ſee his Face; if 
he ſhould appear, to be one of the earlieſt 
Adherents to the Duke of Newcaſtle ; if he 
ſhould appear, for you love Party Denomi- 
nations, to be one of the firmeſt V higgs in 


(i) Furth. Inqu. p. 63. 
(4) Furth. Inqu. p. 80. 
(/) Ibid. p. 58. 
(e Opin. p. 64. 
the 
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the Univerſity of Cambridge? You too well 
know, that the greateſt Number of Aſſertors 
of Appeals, are to be found in each of thoſe 
Liſts. 

As you have not thought fit to prefix your 
Name to the Books you have publiſhed on 
the Right of Appeal, you cannot expect to 
ſee mine ſubſcribed to this Letter, When- 
ever you own yourſelf publickly, you ſhall 


ſoon after be acquainted with the Name 
aff . 


S IR, 


Tour humble Servant. 


POST. 
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POSTSCRIPT. 


HLS T theſe Sheets were in the 
| 8 6 ; Preſs, the following Grace paſſed 
unanimouſly, in the fulleſt Con- 
gregation that has been ſeen, ſince our Diſ- 
ſenſions began, 
Cum controverſiz quædam ortæ fint de 
Jure appellandi a Domino Cancellario vel 
Procancellario ad Univerſitatem; quo cer- 
tus aliquid de eo in perpetunm ſtatuatur; 
Placeat vobis, ut Orator veſter per Lite- 
ras ad illuſtriſſimum Principem Thomam 
Holles Ducem Novi caſtri Cancellarium veſ- 
tram, honoratiſſimum Philippum Baronem 
de Hard wick, ſummum Seneſcallum veſ- 
trum, reverendiſſimum Patrem Thomam 
Epiſcopum Londinenſem, honoratiſſimum 
Gulielmum Lee Equitem Juſticiarum ſum- 
mum, honoratiſſimum Georgium Lee, E- 
quitem LL. D. datas, ſupplicet iis, ut vobis 
permittant Statuta, Privilegia, et Conſuetu- 
dines Academiæ, quæ ad hoc Jus ſpectant, 
cerum Judiciis ſubmittere; & ut coram 1is 


Cauſam exponant ſex Legum periti, tres ex 
una 
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una parte, tres etiam ex altera conſtituti, 
Quicquid vero viri nobiliſſimi vel major eo- 
rum Pars decreverint conſentaneum eſſe Sta- 
tutis, Privilegiis, et Conſuetudinibus Acade- 
miæ, id Auctoritate veſtra pro Rato habea- 
tur, & in Libris Procuratorum inſeribatur. 

Placeat etiam vobis, ut hoc Negotium 
curent ex una Parte Daus Procancellarius, 
Dr. Joannes Green, et Dr. Chapman; ex 
altera autem Parte, Mr. Bickam, Mr. Smith 
Collegii Regalis, et Mr. Balguy: et ut ſum- 
ptus idonei e communi ciſta ſolvantur. 


Lect. et Conceſs. Mat. 13. 17 52. 


A venerable Tribunal ! where your Miſ- 


takes and mine will be ſufficienily expoſed; 


where, what. is of real Moment to the 
Public, the Rights and Privileges of the 
Univerſity of Cambridge will be determined 
to all future Ages. The kind Condeſcen- 
ſion of theſe great Men, in accepting ſuch 


an Arbitration, muſt reflect the higheſt Ho- 


nor on the Univerſity, nor will they, perhaps 
eſteem it a ſmall Compliment from the Uni. 
verſity, that they lay the Liberties of them- 


ſelves and of Poſterity at their Feet. 


N. B. The 
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And tho' you have taken Pains to render 
our Chancellor a Partiſan againſt us; tho 
you have deſcribed us as attempting to cur- 
tail his Power, to degrade his Dignity; yet 
we all of us agree to ſubmit our Cauſe, with 
the moſt ganfeigned Pleaſure, to his in- 
flexible Tulffce 


__ 


— a, | 


N. B. The References in the foregoing Sheets 
t0 Hare's Collections, are made to that 
Copy, which is in the Cuſtody of the Re- 
giſter of the Univerſity. 


RR BjA T U'M. 
Page 27. I. 10. for impoſſible r. poſſible. 


